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Notes

Report of the Special Rapporteur on v1olence against women, its causes and consequences
submitted by Ms. Radhika Coomaraswamy in accordance with Commission resolution 1997/44
(E/CN.4/1998/54), 26 January 1998 (hereinafter referred to as the “1998 report”).

2 The'Special Rapporteur would like tol,especially thank Holly Cartner for her input, as well as
Julia Hall from Human Rights Watch for her research on the work of the International Criminal
Tribunal for the Former Yugoslavia and the International Criminal Tribunal for Rwanda, and the -
Asia Pacific Forum on Women, Law and Development for the submlssmns on armed conflict
from throughout the Asian region.

/

"3 “Gender” for the purposes of the Statute is defined as “the two sexes, male and female, within
" the context of society”. Rome Statute of the ICC, article 7 (3). '

4 Ibid., article 8.(2) (b) (xxii).
5 Tbid,, anicle 8 (2) (¢) (vi).

S Ibid, atticle 7 (1)and (1) (g).
7 Ibid., article 7 (2) (c).

¥ Ibid, article 7 (1) (h). |

% Ibid., article 6 (b) and (d).

' Ibid., article 21 (3).

! Ibid., article 8 (2) (b) (xxvi). .

,_.
[

Ibid., article 36 (8) (a) (iii).and (b).
" Ibid., article 42 (9).
" Ibid., article 43 (6).

150n11 November 1999, Tadic was sentenced to 25 years’ imprisonment. That sentence was
later reduced by the Appedls Chamber to a maximum of 20 years. International Criminal
Tribunal of the Former Yugoslavia, Fact Sheet on ICTY Proceedings, November 2000.

' The original indictment in the Tadic case charged Tadic with the rape of a woman detainee,
Witness F. As the trial drew near, Witness F. withdrew and refused to testify. Some observers.
claimed that the witness withdrew because she was too frightened to testify and many viewed her’
retreat as emblematic of the Tribunal’s failure to provide adequate witness protection,
particularly to women survivors of sexual assault. ' Witness F.’s refusal to participate forced the .
Prosecutor to amend the indictment, withdrawing the rape charges against Tadic. The Tribunal
thus turned to a consideration of the broader setting in which. Tadic operated an environment
characterized, in part, by brutal sexual violence. See for example, Kelly Askin, Sexual Violence
in ICTY and ICTR Indictments and Decisions: The Current Status of Prosecutions Based on
Gender-Based Crimes Before the ICTY and ICTR: Developments in the Protection of Women
in International Humanitarian Law, American Journal of International Law.




! Prosecutor v. Tadic,' Indictment, para. 2.6.

8 The Tadzc court stated that the crime of persecutlon encompasses acts of varymg severity,
from killing to a limitation on the type of professions open to a targeted group. Prosecutor v.
Tadic, Judgement, 7 May 1997, para. 704. In important dicta, the court also addresses the issue
of whether a single act can constitute a crime against humanity: clearly, a single act by a
perpetrator taken within the context of a widespread or systematic attack against a civilian
population entails individual criminal responsibility and an individual perpetrator need not
.commit numerous offences to be held liable. Although it is correct that isolated, random acts
should not be included in the definition of crimes against humanity, that is the purpose of
requiring that the acts be directed against a civilian population and thus even an isolated act can
constitute a crime against humanity if it is the product of a political system based on terror or
persecution. Ibid., para. 649 quoting Henri Meyerowitz in the report of Spec1al Rapporteur

D. Thiam of the Intematlonal Law Commlssmn (A/CN. 4/466) para 89.

19 Prosecutorv Blaskic, No. IT-95- 14 Judgement 3 March 2000. Blaskic-was acquitted on .
charges of commxttmg genomde :

2 jCTY Statute, article 7 (1).

2 prosecutor v. Blaskic, Judgemient, para. 203. The other three elements were: (a) the
existence of a political objective, a plan pursuant to which the attack is perpetrated or an
ideology, in the broad sense of the word, that is, to destroy, persecute or weaken a community;
(b) the perpetration and use of significant public and private resources, whether military or other;
- and (c) the implication of high-level political and/or m111tary authorities in the definition and
establishment of the methodical plan - ; -

2 Pfosecutorv Delalic etal. "C-ase No. IT-96-21-A, 16 November 1998. For other acts, Delic
was also convicted of wilful killing and murder, torture, inhuman and cruel treatment, causmg
great suffermg Or Serious 1nJury, -and the unlawful confinement of civilians. :

B The Celebici court further notes that the United Nations has recogmzed that violence dlrected
against a woman because she.is a woman, including acts that inflict physical, mental or sexual
harm or suffering, represent a form of discrimination that seriously inhibits the ability of women
to enjoy human rights and freedoms. Thus, the court supported the view that gender
discrimination can provide a ba51s for prosecuting rape as torture. Delalic, et al., Judgement,
para. 493. : :

* For example, numerous witnesses testified that Delic was a commander with all the requisite -
-power the position implies. Ibid., para. 798.

* Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Judgement, 10 December. 1998.
26 oy o
Ibid., paras. 165-171. ,
o The objective elements of rape include:
(i) . the sexual penetration, however slight: ..

| (a) of the vagina or anus of the victim by the pems of the perpetrator
- or any other ObjCCt used by the perpetrator; or .

— 37—



(b) - of the mouth of the victim by the penis of the perpetrator;

(11) | by coercion or force or threat of force against the victim or a third person.

Ibid., para. 185. The court states that forced oral sex can be just as humiliating and traumatic for. - |

the victim as vaginal or anal penetration and that a broad definition of what constitutes a rape
comports with the fundamental principle of protecting human dlgmty Ibid., para. 184.

® Ibid., para. 162.
% Ibid.

%% Ibid., para. 26. \

' The ICTY rules do not include a special privilege for medical or counselling records. Many

critics of the Furundzija court’s actions have called on the ICTY to amend the Rules of ‘

- Procedure and Evidence to include a privilege for medical or rape counselling records that would
prohibit their disclosure unless the court is convinced, after in camera review, of the defence’s
contention that the records are not only relevant but exculpatory. The final version of the Rules

- of Procedure and Evidence of the ICC does recognize as privileged those communications
‘between a person and his or her medical doctor, psychiatrist, psychologist or counsellor under
rule 73 (3). Preparatory Commission for the International Criminal Court, report of the Working
Group on Rules of Procedure and Evidence (PCN1CC/2000/WGRPE/L.8), 27 June 2000, p. 5.

2 Furundzija, Case No. ‘IT-95-17/1—A, Appeals Judgement, 21 July 2000.

3 Between July 1992 (April 1992 for Vukovic) and February 1993, the accused are charged
with raping women in detention facilities; taking women out of detentlon centres to houses,
apartments and hotels to rape them; forcing women to undress and dance nude before groups of

. soldiers and police; engaging in gang rape and public rapes; detaining women in houses and

apartments used as brothels; forcing women to perform domestic chores in houses and -

apartments, as well as forcing them to submit to sexual assaults; and selling women in exchange
for money. The rapes included vaginal, anal and oral penetration and fellatio. Kunarac is
charged with command responsibility for the acts of sexual violence committed by his
subordinates. Many of the victims were children; one girl was 12 and one 15 at the time they
~.were raped and serially sexually abused at Foca.. Many of the wo.nen were serially raped over
long periods of time. Many suffered permanent gynaecological damage as a result of the abuse, -
including'one woman who can no longer conceive as a result of such damage. The indictments
also recount the rape of a woman seven months pregnant.

¥ IcTY preSé release, 27 .June 1996. . .
3% Blaskic, Judgement, note 179.

¢ The doctrine of command responsibility holds those in positions of superior authority liable
,for the acts of their subordinates. See ICTY Statute, article 7 (3). '

7 In addltlon to Milosevic, Mllan Milutinovic, the Pre51dent of Serbia, Nikola Sa1nov1c Deputy
- Prime Minister of the Federal Republic of Yugoslawa Dragoljub Ojdanic, Chief of Staff of the

. Yugoslav Army, and Vlajko Stopljkowc Mmlster of Internal Affairs of Serbia, were also
indicted.
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5

®ICTY press release, “ICTY Prosecutor, Carla Del Ponte, releases background paper on sexual
violence 1nvest1gat10n and prosecutlon” The Hague, 8 December 1999.

3 Prosecutor v. Akayesu, ICTR-96-4, 13 February 1996, amended ICTR-96-4-1, 17 June 1997.

“ The indictment defines acts of sexual violence to include “forcible sexual penetration ... and
sexual abuse, such as forced nudity”. Ibid., para. 10A. The original Akayesu indictment did not
include any charges for crimes of sexual violence despite overwhelming evidence of mass rapes .-
at Taba commune. A lack of political will among some high-ranking Tribunal officials as well

as deficient investigative methodologies employed by some of the investigative and prosecutorial
staff of the ICTR accounted for this omission. The indictment was amended after numerous -
Tutsi women testified and spoke out publicly about sexual violence in Taba commune. See also -
Human Rights Watch, Shattered Lives: Sexual Violence During the Rwandan Genocide and its
Aftermath, September 1996, detailing the massive amount and systematic nature of sexual
violence during the Rwandan genocide. In June 1997, the Akayesu indictment was amended to
reflect the pivotal role that sexual violence played in the genocide of Tutsis in Taba commune.

*! During the Akayesu trial, several Tutsi women testified that they were subjected to repeated
collective rape by militia in and around the commune office, including in view of Akayesu.
- They spoke of witnessing other women being gang-raped and murdered while Akayesu stood by.
In one instance, Akayesu was present during such a rape/murder and reportedly told the rapists,
“[n]ever ask me again what a Tutsi woman tastes like”. Prosecutor v. Jean Paul Akayesu,.
Prosecution’s Closing Brief, volume I, 29 April 1998, para. 165. In addition, victims and -
witnesses at trial described other acts of sexual violence including public rape, rape with. obJects '
- such as machetes and sticks, sexual slavery, forced nudity, and the rape of glrl children.

“? fgkayesu, Amended Ind1ctment para. 12B.

. Akayesu, Judgement 2 September 1998, para. 31 (under sect. 7.8, Countl Genoc1de '
Count 2 - Complicity in Genoc1de)

‘44 ijd., para. 52.
4 Ak&yesu, Amended Indictment, para. IOA. :

§ Akayesu, Judgement, paras. 596-598, sect. 6.4, Crrmes against Humanit’y.

| 7 Prosecutor v. Mu;éma, 1CTR-96-13-I Judgement, 27 January 2000, para. 907. -
8 Ibid., para. 933.. |

. Ibid., para. 966.

0 Prosecutorv Ntahobali, Case No. ICTR-97-21-], 26 May 1997

L Prosecutor v. Semanza Case No. ICTY-97-20-], Amended Ind1ctment 23 June 1999.

Prosecutor V. Bagzlzshema Case No. ICTR 95-1A-1, Amended Ind1ctment
.17 September 1999 '

% Human Rights Watch, World Report 2001," p. 457.
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* In the indictment of Dragoljub Kunarac, the defendant 1s alleged to have held women in the
military headquarters and forced them to provide sexual and domestic services. The defendant
was-charged with the crime of enslavement. Prosecutor v. Gagovic and Others (“Foca” case),
Case No. IT-96-23, Decision on Defence Prel1mmary Motron on the Form of the Amended

: Ind1ctment 21 October 1998.

. In addition, in many conflicts Governments use paramrlrtarres either officially or informally
linked to the Government. For purposes of this discussion, such paramilitary units are
considered State agents for whose conduct the State is~accountable

36 Chzldren in armed conﬂzct report by the Secretary General, A/55/163- S/2000/7l2
19 July 2000, para 34. .

-7 In case studies from El Salvador, Ethiopia and Uganda, it was found that reportedly a third
of child soldiers were girls. Coalition'to Stop the Use of Child Soldiers, Girls With Guns: An
 Agenda On Child Soldiers For Beijing Plus Five (http://www.child-soldiers:org/themed_réports/
beijing_plus.html), p. I. See also Susan Mcl(ay and Dyan Maurana, ‘ ‘Girls in mrlltarres
paramrlrtarres and armed opposrtron groups unpubllshed p. 5.

"% The International Labour Organization (ILO) Worst Forms of Child Labour Convent1on

'1999, came into force on 19 November 2000, prohibiting forced or compulsory labour, including
the forced recruitment of child soldiers (ILO Convention No. 182 on the Prohibition and -
Immediate Action for the Elimination of the Worst Forms of Child Labour, 17 June 1999). The
Commmission on Human Rights in resolution 1999/80 called upon all States, among other things, -
to take effective action against violations of girls’ human rights and fundamental freedoms

~(para. 7). The special situation of child soldiers was also addressed in the Rome Statute of the

ICC, which identified the conscription, enlistment or active use in hostilities of child soldiers

under the age of 15 as a war crime (art. 8 (2) (b) (xxvi)). :

5% General Assembly resolution 54/263 of 26 June 2000, annex I, Optional Protocol to the A
Convention on the Rights of the Child on the involvement of children in armed conflict. The
Optional Protocol also calls on non-Staté actors to stop the recruitment and use of children
under 18.. -

69 Additional report of the Special:Representative of the Secretary-General for Children and,
- Armed Conflict, Mr. Olara Otunnu, submitted in accordance with General Assembly
resolution 53/128 (E/CN.4/2000/71 of 9 February 2000) para 45.

61 “Special Representatlve for Chrldren and Armed Conflict welcomes Rwandan law allowing
girls to inherit property” press release HR/4465 20 March 2000. .

,62 Security Council resolutron 1261 (1999) of 25 August 1999 para 10 S1m11arly, on- .
11 August 2000 the Security Council underlined: .

“the 1mportance of giving consideration to the special needs and partlcular vulnerabilities
of girls affected by armed conflict, including, inter alia, those heading households,
* orphaned, sexually exploited and used as combatants, and urges that their human rights,
protection-and welfare be incorporated in the development of policies and programmes,
- including those for prevention, disarmament, demobilization and réintegration”.
Security Council resolution 1314 (2000) of 11 August 2000, para. 13. -
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? For a detailed discussion of the factors that affect refugee women, see the 1998 report
(E/CN 4/1998/54), paras. 166-178.

64 Women and children make up the overwhelming majority of refugees and internally displaced -
persons around the world - most estimates indicate that women and children make up at least
80 per cent of all displaced persons worldwide. For example, in Colombia women and children
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