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Forward

Yozo YOKOTA
Professor, Chuo University

Throughout the human history, women have been
consistently victimized and oppressed by
long-established customs and institutions. Under the
modern legal system, law-enforcement bodies, such as
court and police, which are supposed to help those who
are vulnerable circumstances have often become
oppressors of women.

First of all, law itself has discriminated against women,
because both legislators and legislative organs
themselves are gender biased. Up until recently,
women in many countries were deprived of the right to
own property or the right to vote in the national laws.
Even today, not a few countries have discriminatory
laws and regulations against women in terms of
marriage and divorce, as well as regulation of
prostitution. Because of these discriminatory legal
systems, a great number of women are still labeled as
criminals or forced to become criminals as they struggle
to survive.

Furthermore, when any woman is accused as a suspect,
she has to suffer ill-treatment by police, prosecutors,
and judges who are mostly men. Even those women
who have been victimized, they are not always treated
with care and assistance, although law-enforcement
and other institutions should provide proper services for
their protection redress. Many cases have been



reported that female victims suffer twice, once by
perpetrators and secondly by judicial institutions.

Women’s dignity is affronted and their human rights are
violated under the legal system not just in Asian
countries including Japan, but throughout the world.
Fortunately, in recent years, women’s dignity under the
legal system has become increasingly a major concern
as a consequence of growing awareness of women’s
rights in the international community. The United
Nations Sub-Commission on the Promotion and
Protection of Human Rights has taken up this issue and
has begun discussions.

Several efforts to protect women’s dignity and human
rights under legal system have been made in many
countries including Japan. Although they are far from
satisfactory, such initiatives are welcome. If we
exchange our experience and learn from each other,
activities to protect women’s dignity and human rights
could be advanced much further. Thus, we have
decided to hold the Expert Meeting on Women’s Dignity
and Human Rights under Legal System. As a member
of organizing committee for the meetings, | am most
happy to have included experts from Asia/Pacific region
including Australia, Hong Kong, India, Malaysia, Sri
Lanka, Philippines, and Thailand, as well as other parts
of the world such as North Africa and Eastern Europe.
It is grateful that all the experts contributed to lively and
fruitful exchange of information and dialogue during the
meetings.



Introduction

This is the culmination of the issues raised and
discussed at four meetings on the topic of women and
justice by experts organised by the Asian Women’s
Fund. In these meetings certain practices, which
discriminate against women were highlighted, by the
experts and recommendations made to address these
practices. Therefore whilst some of these issues may
not be new and the international community and
different states have indeed addressed some of them,
what the meetings have brought to bear are the actual
realities and experiences of women particularly in their
encounters with the justice system.

Women from different communities bring with them
different experiences with the law and therefore it is
important to ensure that these issues, which are now
discussed, are translated into good practices at the
ground level.

Preamble

Recalling that the Universal Declaration of Human
Rights proclaims the dignity and worth of every human
person;

Believing that the protection of women depends on
strong rule of law and independence of the judiciary;

Concerned that the legal system and the social order
are deeply embedded in history, culture and tradition,
and influenced by patriarchal cultural and religious



attitudes and practices which continue to support and
entrench gender inequality in the system and society;

Recognising that a live system of law must be
conscious of these influences and seek to remedy
them based on changing circumstances and concepts
of justice and equality;

Noting that efforts have been made in some
jurisdictions to introduce protective and affirmative
actions in order to provide better protection for women
and in particular women who suffer from multiple
discriminations and/or are susceptible to multiple
vulnerabilities;

It is hereby recommended that the following principles
and guidelines be explored and adopted as part of the
measures to improve the situation of women at national,
regional, and international levels.

The Presumption of Equal Access to Justice

1.  Many legal and judicial systems operate on the
principle that all persons are equal before the law and
have equal access to the law and protection under the
law. This presumption is premised on the applicability
of gender equality and non-discrimination principles
provided under the law and international instruments,
which guarantee substantive equality.

2. In reality some constitutions and laws do permit
systemic discrimination, which must be eradicated.



Even in countries where the constitution and law
prohibit gender/sex discrimination, in practice
gender/sex discrimination persists. The causes of
these discriminating practices should be examined and
measures be taken to eliminate them.

Influences Affecting Justice

3. Law and the legal system, created and evolved
throughout history is steeped in presumptions and
myths that are gender-biased and influenced by
traditional perceptions of women and therefore embed
gender discrimination procedurally as well as
substantively.

4. The law and legal process including standards of
equality cannot be construed on men as a frame of
reference but must incorporate the differences between
men and women.

5. In general women are poorer, less educated, less
informed and more vulnerable to have some of their
basic human rights violated. Women are also under-
represented in decision-making processes in both local
and national levels. Women’s weaker social status and
ancestral disadvantages together with the systemic
structural disadvantages contribute towards the
victimisation of women and weaken their position under
the legal system.

6. As women are politically, socially and
economically disadvantaged and suffer



disproportionately due to their vulnerable position in the
society, gender blindness or gender-neutrality will not
bring about justice unless the legal and social status of
women is equal to that of men.

7. Legal principles regulating standards of behaviour
must also look at a reasonable woman’s perspective
rather than solely a reasonable man’s perspective
when dealing with women since men’s perspective has
proven to be different from that of women’s”.

8. Women's disadvantage plays itself out in the
simple level of the courtroom as well as the more
complex role of language, substantive and procedural
law and court procedures generally. For example, the
language used by women witnesses/experts/
victims/accused is different from that used in courts in
the local, national and in the international
courts/tribunals.

9. Access to lawyers will to a large extent ensure
that a person’s case will get a fair hearing particularly
when large numbers of women are still illiterate.
Understanding and grasping the legal language is far
too technical even for the literate litigants to manage
court proceedings in the absence of lawyers. Legal aid
should be made available to women.

' Such as the reasonable person’s test/approach (reasonable man on the
Clapham omnibus / la gestion du bon pére de famille) which does not
take into account that the reasonable man’s behaviour is different from
that of a reasonable woman'’s e.g. in determining reasonable response to
a threat which a man would not find threatening like stalking.



10. Police, lawyers, judges and society are
necessarily influenced by stereotypes and prejudices
against women. There is an urgent need to sensitise
the law enforcement officers, lawyers, judges and the
community to focus on respect for all and
understanding women'’s vulnerabilities and
perspectives.

11. State authorities must therefore take certain steps
in order to provide better and effective protection for
women through the legal and justice system. Unless
these biases can be balanced under the law by
providing special attention and facilities in the present
workings of the legal system, the system will not have
the capacity to assure fair treatment and effective
protection to women in the criminal and civil process.

12. State authorities must emphasise that attitudes
which discriminate on the basis of gender is wrong and
unacceptable. Awareness raising in this regard should
be a priority and the media must be encouraged to take
a proactive role.

Women as Victims/Survivors? of Violence

13. Many women live with violence perpetrated
against them, whether at home, in public or at the
workplace. Women, more than men, are vulnerable to

2 Whilst acknowledging the discourse on the use of the terms “victims” or
“survivors” to refer to women who suffer violence, these guidelines have
adopted the word victims as most laws and international instruments use
the term “victim”,



have their basic human rights like the right to be free
from violence violated. It is important to criminalise all
forms of violence against and to abrogate such
violence.

14. Women’s response to violence perpetrated
against them varies depending on social, cultural and
economic support to their attempt to report and/or stop
the violence.

15. The law must be alert to the existence of
stereotypes and prejudices against women victims in
sexual assault cases, which range from rape to sexual
harassment (normally called eve teasing). The non-
cognisance nature of sexual assault cases must be
changed even when they do not involve grievous
physical injuries like sexual harassment because the
trauma can be equally serious.

16. The victim’s trauma is also compounded by
society’s tendency to blame and ostracise the women
victims of sexual assaults. A woman who is victimised
and attacked by men is often deemed to have brought
“dishonour” to her family and community and may in
turn suffer further violence from her family or
community. These factors discourage women victims
from reporting such incidences let alone pursuing or
continuing with the prosecution of the accused.
Retraction of statements should not be accepted as a
matter of course but should be subjected to strict
judicial scrutiny. Family and community support is also
vital.



17. Victim support is crucial and the state and non-
governmental organisations can assist by providing
facilities to familiarise the victim with the process of
prosecution, court procedure and dealing with the
family and the community. Consideration should also
be given to providing victim advocate to represent the
victim in relevant cases.

18. Integrated socio, medico and legal services will
reduce the trauma of women victims of violence, e.g. in
rape cases, a woman should not be shuttled between
the police and the hospital. Counselling, emotional and
psychological support for victims must also be provided
through NGOs and the community for the purpose of
empowering victims of violence.

19. The law must look into protecting the victim (and
the witnesses) to facilitate reporting. The judiciary
should be given the discretion to order non-disclosure
to the public of particulars, which may identify the
victims (and witnesses) without compromising the
rights of the accused to a fair and transparent trial and
public interest. It is noted that some form of disclosure
is necessary for the purpose of ensuring public scrutiny
of the legal process. The media has a special role and
responsibility and it must be sensitive to the needs of
protecting the women victims.

20. The presumption against the authenticity of the
complaint raised in certain jurisdiction due to delayed
reporting should be re-considered. In some jurisdictions,
in view of the social trauma, no presumption is raised
against a rape victim due to delayed reporting.



21. Decisions of the courts often indicate that women
either as victims or as suspects are not believed.
These prejudices evince themselves in the necessity of
prosecution to corroborate sexual assault and domestic
violence testimonies of victims beyond what is required
in other crimes and the acceptance of irrelevant factors
like the victim’s sexual history with other men as
relevant to her credibility as a witness in rape cases
must be changed.

22. Court proceedings can be very unsettling for
women victims. Whilst justice demands that the victims
appear in court to give testimonies and provide
evidence, particular attention must be given to women
victims of sexual crimes. In some jurisdictions, the
victims are allowed to give testimonies otherwise than
in the presence of the accused. This arrangement
helps in reducing the traumatic experience of court
proceedings for women victims.

23. Requiring consent of the victim  for
commencement of prosecution in any criminal case
may present undue and unacceptable pressure on a
woman victim not to prosecute. Laws in some
jurisdictions, which require the victim’s consent in such
cases should be reviewed and repealed.

24. In some jurisdictions, victims can claim
compensation within the criminal proceedings so that
victims are not required to commence separate civil
actions for compensation. This practice should be
explored.
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25. In sentencing an abusive husband, the financial
dependence of the victim on the abuser must be taken
into account and alternative punishments to jail
sentence should be explored in appropriate cases.

26. In cases of rape and other serious crimes against
women, the judicial officer should have the discretion to
permit the women victims to proceed with or participate
in the prosecution.

Rape

27. In some jurisdictions, the definition of rape
requires that there be penetration by the penis into the
vagina. There is a need to broaden such restrictive
definition of rape taking into account the injury to the
dignity of the victim and the victim’'s traumatic
experiences.

28. In cases of custodial rape law, the burden of
proving voluntary consent should be on the person in
whose protective custody the victims may be.

29. Marital rape should be recognised as a serious
crime.

Trafficking
30. Trafficking of women and children involve

complicated issues of territoriality. Most common law
countries do not encourage extra-territorial applicability
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particularly when their enforcement is difficult. In some
countries, however, extra-territorial jurisdiction is
upheld in cases of crimes committed against women by
citizens outside their country, provided it does not
breach rule against double jeopardy®.

31. Women who are victims of trans-border trafficking

should only be repatriated to their home countries if
there is no danger to their security.

Domestic Violence

32. Domestic violence is a serious violation of human
rights. The law should recognise that domestic violence
must be eradicated by bringing the law to bear on such
cases®. The issue of separating the private sphere of
the home and the public sphere must be ignored in
cases where violence has been committed and the law
must act to prevent such violence, punish the
perpetrators and protect the victims.

33. Other legal principles of law such as restitution of
conjugal rights, which have been proven to be
accessed by the perpetrators of violence, should be
checked when domestic violence has been committed.

34. Reconciliation must only take place in an
environment free from violence and threats of violence

® See also UN Recommended Principles and Guidelines on Human
Rights and Human Trafficking (E/2002/68/Add. 1))

“ See Model Domestic Violence Legislation submitted by the UN Special
Rapporteur on Violence Against Women
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and with the consent of the women victim. The law
cannot lend itself to the continuation of violation of a
woman’s basic right to security and safety.

35. In some jurisdictions, criminal offences are divided
into (a) cognisable offences involving grievous physical
injury or weapons where the police can intervene and
investigate as of right, and (b) non-cognisable offences
involving simple hurt where the police cannot
investigate without further order from either the
prosecutor or the magistrate. As domestic violence
often takes the form of repetitive commission of non-
cognisable offences, provisions must be made in the
law to recognise domestic violence as a separate
cognisable offence.

“Honour Killing”

36. Killing of women and girls (and less frequently,
men and boys) for alleged transgressions against the
family and community “honour” is a serious crime but
insufficient steps have been taken to address this issue.
These transgressions include a woman marrying a
person of her choice, having a boy friend or even
requesting a song on radio. Sometimes family
members instigate or pressurise young women or
young men to commit suicide.

37. This form of killing is widespread throughout the

world including many countries in Latin America, South
Asia, West Asia, Europe and South East Asia.
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Generally a person who commits this kind of killing is a
family member of the victim.

38. There is absence of any support systems to
protect the victims. States sometimes fail to take
cognisance of such actions. The family members
involved or abetting in the killing are known to receive
minor punishment. This form of killing must be treated
as any other killing. The practice in some jurisdictions
of sentencing perpetrators lightly such as destierro
should be stopped.

39. Women who face such violence or threats of
violence should be recognised as being entitled to
protection both by the domestic authorities as well as
the international community such as granting of asylum.

Harmful Practices Against Girls and Women

40. There are some harmful practices against women
and girls including harmful female genital mutilation,
female foeticide and female infanticide must be
considered as serious crimes. The perpetrators should
be punished and sentenced with proper and adequate
sentencing.

Family Law
41. States should create specialised Family Courts

with specially trained judges (as far as possible,
reflecting gender parity) who are sensitised to protect
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individuals within the family unit. One of the objectives
of these courts should be to emphasise a less technical
approach to settlement of disputes by incorporating
alternative dispute resolution techniques.

42. Although divorce is granted when the parties
mutually agree to do so in reality the parties are not
equal in decision-making process.

43. The Family Courts must be sensitive to
disadvantages suffered by women and provide the
necessary support to such women. The court should
encourage gender-sensitised counsellors and social
workers to assist the court where possible by giving
due regard to the need for fair and expeditious disposal
of cases.

44. In matters of divorce, maintenance and custody of
children, women are unduly affected due to their social
disadvantage. The law has to be amended to address
this imbalance.

45. The issue of women’s financial dependence on
her spouse and family must be addressed particularly
as women are often asked to be the principal caregiver
for the family and therefore forfeit/restrict their ability to
earn or generate income outside the home. This
renders women without sufficient financial means upon
separation/divorce.

46. Reasonable and adequate maintenance should

be provided under the law for the non-income earning
spouse (often the wife).
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47. While in many jurisdictions, wives are entitled to
division of matrimonial assets, their non-monetary
contribution to the acquisition of the matrimonial assets
by being the principal caregiver is either not or
insufficiently recognised. The law should establish the
principle that all the property acquired during the
marriage belongs to the spouses equally.

48. The spouse having custody of children after the
divorce (or separation) must be provided adequate
maintenance for the children and shelter (housing). The
law must also recognise and enforce the timely
provision of maintenance as it is essential for the
survival and well being of the children.

49. Under most laws, it is impossible or difficult for a
woman to obtain a divorce/annulment or be separated
from her husband. Coupled with the ability of the
husband to apply for and obtain an order for restitution
of conjugal rights, a woman is sometimes forced to stay
in an abusive or failed marriage with no real remedy.
The law should allow both spouses equal access to
divorce/ annulment/separation.

50. In cases of annulment, protection must be
extended to children and they should not be regarded
as illegitimate. Protection of a child’s inheritance and
custody of a child is to be determined on the basis of
the best interest of the child.

51. Children born out of relationships other than legal

marriages must similarly be regarded and declared as
legitimate and should not be subjected to shame and
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ridicule for acts for which they are innocent. In some
jurisdictions, children whether legitimate or illegitimate
are entitled to inherit from the father's estate and/or
carry the father’'s name. This should be encouraged for
the purpose of protecting the children.

Foreign Workers

52. Large numbers of foreign workers, including
domestic servants are vulnerable. Many of them are in
foreign countries for long periods of time. Sometimes,
domestic workers are not even protected by labour
laws unlike other workers.

53. Foreign workers who are abused or otherwise
need to take their matters to court must be allowed to
do so without being compelled to resign from the work.
If a foreign worker is required to resign then she cannot
work during the pendency of the legal case and
therefore may not have her visa extended.

Protective Custody of Women

54. Sometimes women are at risk and danger when
they report a crime committed against them. In some
jurisdictions, these women are placed under protective
custody. They are sometimes placed in jails with other
criminals so that they can be protected from violence
outside the jail. At other times, women are committed
by court order into some shelter/home to protect them
from domestic violence or other forms of violence. The
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process of detaining women by order of court for their
own safety at other than jails must be only at a
woman’s request (who decides the duration of such
protection) and as a matter of last resort where the
threat could not be contained/addressed. If possible,
the person(s) who poses the threat to the women
victims should be detained and not the women victims
themselves.

55. In some countries, a woman is not released after
completing her prison term unless a male family
member comes forward to take her into his custody.
This practice is unacceptable as it results in women
languishing in jail even after having served their
sentences.

Women As the Accused

56. Women accused of crime are more vulnerable to
suffer mistreatment particularly due to methods of
interrogation which take advantage of women’s
sexual/gender vulnerabilities and any use of these
methods should be abrogated.

57. Due to the societal expectation of women being
passive, self-sacrificing and nurturing, society is less
forgiving of women who commit crimes. This may lead
to women being more harshly treated by the police, the
prosecution, the courts and the penal system. Women
accused of crimes must receive equal treatment and
not be penalised due to their gender.

18



Conditions under Detention

58. Women must be treated with respect and dignity
while in custody e.g. body search cannot be done in
the presence of male officers. Competent and gender-
sensitive women officers must carry out interrogation
and medical examination of women in detention and
they must bear identification at all times.

59. Sufficient and separate detention sections,
centres or prisons be maintained. Steps must be taken
to avoid overcrowding and the staff should be gender-
sensitised to the needs of women in custody.

60. Efforts must be made to locate detention sites
within the proximity to women detainees’ places of
residence so as to encourage visits by family, friends
and legal advisers and avoid isolation of detainees.
Special needs of women with children must be
addressed by providing regular child visits and
counselling of family members. Special facilities must
be provided for women in custody with young children
in the detention facilities.

61. Women detainees should be provided with access
to education, vocational training, counselling services
and rehabilitation programmes while they are in
detention so as to empower them and help them to
integrate into society after they are released.

62. Women are susceptible to abuse of their human

rights and torture (including torture which takes
advantage of women’s sexual vulnerabilities) during
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detention. Officers who commit these abuses must be
punished and the burden of proof should lie on the
persons under whose custody the women are detained.

Implementation and Follow-up

63. Ensuring equality for women in the justice system
will require the combined efforts of individuals, groups
and public officials at the local, national and
international levels. The present guidelines identify
serious impediments to women’s equality in the justice
system, point out many causes and contain
suggestions to remedy the situation. Set out below are
some ways in which the various actors could make use
of these guidelines.

64. International Actions

(a) United Nations.

Within the United Nations system, the human
rights bodies can take actions to help bring
about the necessary changes to promote
equal justice for women at the national level.
Such actions include focused and periodic
debates by the various organs of the UN
regarding the problems for the purpose of
monitoring progress made.

(b) The UN Sub-Commission on the Promotion
and Protection of Human Rights
The sub-commission can expand its work on
the administration of justice to include issues

20



(c)

(d)

(e)

("

related to women in the justice system. This
would help to identify the problems and
possible solutions as well as explore the
impact of women’s equality on development.

United Nations treaty bodies
These bodies can make use of these
guidelines to identify in their respective fields
of competence, the problems and needs for
actions necessary to ensure women’s
equality in the justice system.

United Nations Special procedures
mechanisms

These working groups, special rapporteurs,

etc., also may make use of these guidelines

to identify the problems and needs for action

necessary to ensure women’s equality in the

justice system.

Office of the High Commissioner for

Human Rights (OHCHR)
OHCHR can use these guidelines in its work
on issues of equality and in the design of
technical assistance programmes.

International development and assistance
organizations

These bodies will find these guidelines useful

in project formulation and review to ensure

that the rights of women to equality in the

justice system are protected and reinforced

through  development and  assistance
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projects.

65. National Action

National actors, governments, NGOs and civil society
organizations can use these guidelines to develop
information on the equality of women in the justice
system. These guidelines may also serve as tools to
promote and ensure that the rights of women to
equality in the justice system are respected. National
assessments of the situation and consequent plans of
action can be developed in a collective effort to ensure
women’s equality in the justice system.
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Algeria

Australia

Chile

China/HK

India

Indonesia

Japan

Malaysia

List of the Participants

Leila ZERROUGUI*, Magistrate, Supreme Court

Jocelynne SCUTT, Attorney-at-Law, Writer,
Anti-Discrimination Commissioner
Elizabeth BIOK, Solicitor

Jose BENGOA*, Professor, Universidad Academia de
Humanismo

Hing Chun WONG, Judge, District Court
Hong Margaret NG, Member of the Legislative Council of
the HK Special Administrative Region

Nirmala PANDIT, Managing Trustee Nav Maharashtra
Soli J. SORABJEE*, Attorney General of India
Fathima BURNAD, Women Training Centre

Ashok V. KALAMKAR, Joint Municipal Commissioner
Pratima JOSHI, Director, Shelter Associates

Deepa PATURKAR, Lecturer in Law, Pune University

Pasti SINAGA, Judge

Yozo YOKOTA*, Professor, Chuo University
Aiko NODA, Attorney-at-Law

Yoko HAYASHI*, Attorney-at-Law

Kanae DOI, Attorney-at-Law

Takashi EBASHI, Professor, Hosei University
Emiko TOMIOKA, Attorney-at-Law

Mayumi TANIGUCHI, Osaka University

Emi OMURA, Attorney-at-Law

Kamar Ainiah KAMARUZAMAN, Attorney-at-Law
Zarizana Abdul AZIZ, Attorney-at Law

Maznah MOHAMED, Journalist

Stephanie BASTIAN, Attorney-at-Law

Honey TAN Lay Ean, Attorney-at-Law

LOH Cheng Kooi, Women's Crisis Centre
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Madagascar Lalaina RAKOTOARISOA*, Judge

Nepal

Philippines

Romania

Sri Lanka

Switzerland

Thailand

USA

Sapana MALLA, International Women's Rights Action
Watch Asia Pacific

Lita T. GENILO, Judge, Regional Trial Court
Dina Joy Canencia TENALA, State Counsel, DOJ

lulia Antonella MOTOC?*, Professor, Bucharest Univ.

Chulani KODIKARA, Muslim Women's Research and Action
Forum
Saama RAJAKARUNA, Internatonal Centre for Ethnic
Studies

Marie Claire DROZ, ATD Forth World
Thomas E. MCCARTHY, former Senior Advisor UNHCHR

Prathan WATANAVANICH, Professor, Thammasat
University

Barbara A. FREY*, Director, Human Rights Program,
University of Minnesota

International Commission of Jurists (ICJ), UN International Criminal
Tribunal for the former Yugoslavia (ICTY), International Movement
Against All Forms of Discrimination. Japan Committee (IMADR-JC),
Japan Civil Liberties Union (JCLU), and Japan Immigration Bureau

*(Note) Members / Alternates of the UN Sub-Commission
on the Promotion and Protection of Human Rights

Past Expert Meetings:

November 19-20,2000, Hakone, Kanagawa, Japan
January 20-21,2002, Kyoto, Japan

January 12-14,2003, Penang, Malaysia

January 27-29,2004, Pune, India
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GUIDELINES

These Recommended Principles and Guidelines on
Women and Justice have been drafted after having
reflected upon concerns of women about their
access to justice and treatment within the justice
system based on contributions made by four
meetings organized by the Asian Women's Fund.

These Guidelines deal with a wide range of issues
including; the principle of equal access to justice,
women as victims/survivors of violence (such as
rape, trafficking, domestic violence, "honour killings",
harmful practices), family law, foreign women
workers, protective custody of women, women as
the accused, conditions of women in detention, and
recommendations for implementation and follow-up.

The participants of the four meetings on Women
and Justice and the Asian Women's Fund hope that
the Guidelines will stimulate active and wider
discussions, and contribute to the confirmation of
principles of right based approaches to the issue of
women in the justice system.

Asian Women's Fund





