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| nt roduction

1. At its forty-fifth session, the Sub-Conm ssion on Prevention of

Di scrimnation and Protection of Mnorities, noting the information
transmtted to the Sub-Conmm ssion by its Wrking G oup on Contenporary Fornmns
of Slavery concerning the sexual exploitation of wonen, as well as other forns
of forced |abour, during wartine, decided to entrust Ms. Linda Chavez, as
Speci al Rapporteur, with the task of undertaking an in-depth study on the
situation of systematic rape, sexual slavery and slavery-like practices during
wartime, including internal armed conflict. The Sub-Conm ssion requested the
Speci al Rapporteur to subnmit her prelimnary report at the forty-sixth session
and her final report at the forty-seventh session

2. At its forty-sixth session the Sub-Commi ssion, considering Conm ssion on
Human Rights resolution 1994/103 in which it requested the Sub-Commi ssion to
reconsider its decisions to reconmmend a nunber of studies, decided to request
Ms. Chavez to submit, wi thout financial inplications, a working paper on the
situation of systematic rape, sexual slavery and slavery-like practices during
wartine at its forty-seventh session.

3. Ms. Chavez duly presented her working paper (E/ CN. 4/Sub.?2/1995/38) and
t he Sub- Comm ssion, in resolution 1995/14, welconmed the paper. The Speci al
Rapporteur submtted her prelimnary report at the forty-ei ghth session

(E/ CN. 4/ Sub. 2/ 1996/ 26), summari zi ng the purpose and scope of the study, the
hi story of systematic rape as an instrument of policy, relevant internationa
nornms, issues of responsibility and liability, forns with jurisdiction to try
perpetrators, possible sanctions against violators and possible fornms of
reparation.

4, In May 1997, Ms. Chavez infornmed the High Conm ssioner/Centre for Human
Ri ghts that she was not able to submit a final report at the forty-ninth
session of the Sub-Comm ssion and expressed her wi sh that the study be

conti nued by anot her member of the Sub-Conmi ssion (E/ CN. 4/Sub. 2/1997/12).

At its forty-ninth session, the Sub-Comm ssion, in its decision 1997/114,
appoi nted Ms. Gay J. MDougall as Special Rapporteur to prepare a final report
on systematic rape, sexual slavery and slavery-like practices during armed
conflict, including internal armed conflict. 1/

5. The use of sexual slavery and sexual violence as tactics and weapons of
war is an all too common yet often overlooked atrocity that demands consi stent
and conm tted action on the part of the global community. Although a w de
range of responses is needed, this final report focuses primarily on the

devel opnent of international crimnal law as a fruitful area for effective
action at the national and international levels to end the cycle of inpunity
for slavery, including sexual slavery, and for sexual violence, including
rape. This report also advances policy and practical reconmendations that may
gui de the investigation, prosecution and prevention of sexual slavery and
sexual violence in arnmed conflicts.

6. One significant inpetus for the Sub-Conmm ssion’s decision to comm ssion
this study was the increasing international recognition of the true scope and
character of the harns perpetrated against the nore than 200, 000 wonen

ensl aved by the Japanese military in “confort stations” during the Second
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Worl d WAar. Recogni zing the need to address past, unremedi ed human rights,
humani tarian | aw and international crimnal [aw violations involving sexua

sl avery and sexual violence, a full analysis of the continuing legal liability
for these crinmes against humanity is contained in the appendix to the present
reports.

. PURPOSE AND CONTEXT OF THE REPORT

7. Parties to contenporary armed conflicts, both international and
internal, increasingly target civilian popul ati ons when wagi ng hostilities.
Wonmen, including girl children, conprise a |large segnent of these targeted and
at-risk populations. They are exposed not only to the violence and
devastation that acconmpany any war but also to fornms of violence directed
specifically at women on account of their gender. Recognizing the historic

| ack of protection of wonen's fundanental rights, the Wbrld Conference on
Human Rights, in the Vienna Declaration and Programe of Action, enphasized
that “[v]iolations of the human rights of wonmen in situations of arned
conflict are violations of the fundanmental principles of international human
rights and humanitarian |aw [and] require a particularly effective response”.

8. An effective response requires that acts of sexual violence and slavery
must be properly docunented, the perpetrators brought to justice, and the
victins provided with full and effective redress. The appropriate
characterizations of these acts as international crinmes of slavery, crinmes
agai nst humanity, genocide, grave breaches of the Geneva Conventions, war

crimes or torture is also essential. These crinmes have particul ar |egal
consequences as jus cogens crinmes that are prohibited at all tines and in al
situations. In addition, this report enphasizes that practices such as the

detention of wonen in “rape canps” or “confort stations”; forced, tenporary
“marriages” to soldiers; and other practices involving the treatnment of wonmen
as chattel, are both in fact and in law forns of slavery and, as such,

vi ol ati ons of the perenptory norm prohibiting slavery.

A.  Purpose
9. The first purpose of this report is to reiterate the call for a response
to the use of sexual violence and sexual slavery during armed conflict. It is

i nperative to acknow edge the i measurable injury to body, mnd and spirit
that is inflicted by these acts. During tinmes of peace, wonen are subjected
to all forms of gender-based persecution, discrimnation and oppression,

i ncl udi ng acts of sexual violence and slavery which often go unpuni shed even
in functional crimnal justice systems. The horrors that women face greatly
expand in nunber, frequency and severity during armed conflicts, and are not
confined to gender-specific abuses. However, it is clear that wonmen do
experience a significantly increased risk of violence and slavery of a sexua
nature during arnmed conflict situations - a risk that nust not be accepted or
tolerated. In addition, at the sane tinme that abuses directed at wonen

i ncrease during armed conflicts, the degree of inpunity wi th which such
violence is comritted may al so increase. This overall deterioration in the
conditions of women in arnmed conflict situations is due not only to the
col l apse of social restraints and the general mayhem that armed conflict
causes, but also in many cases to a deliberate and strategic decision on the
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part of conbatants to intim date and destroy “the enenmy” as a whole by raping
and ensl aving wonen who are identified as nmenbers of the opposition group.

10. The second purpose of this report is to enphasize the true nature and
extent of the harns suffered by wonen who are raped, sexually abused and

ensl aved by parties to an arnmed conflict. There are |egions of docunented
reports of sexual violence commtted against wonmen in arned conflict. Such
document ati on reveal s exanpl es of wonmen being gang-raped in their hones and in
front of their famly nenbers; wonmen being held in detention centres or
mlitary stations and raped nunerous times every day for weeks or even nonths;
wonmen being repeatedly raped by soldiers under the guise of “marriage”; wonmen
bei ng held captive in situations involving both forced | abour (as cooks,
porters, mnefield sweepers) and forced sex; and reports of women being
mutilated, humiliated and tortured sexually before being killed or left to die
fromtheir injuries. The veil of silence that surrounds this violence nust

be lifted through prosecutions and other forms of redress, including
conpensation, to ensure that justice is done, dignity is repaired and future
vi ol ations are prevented.

11. The third purpose of this report is to exam ne prosecutorial strategies
for penalizing and preventing international crines conmtted agai nst wonmen
during arned conflict. This study invents no new crimes or penalties and it
proposes no new standards of liability for State or non-State actors. The
report primarily restates and reinforces the established |aw that is already
appli cabl e, although not always applied. |In addition, the report identifies
those areas where further elaboration and devel opnent of the existing |egal
framework would facilitate nore effective prosecutions.

12. Notwi t hst andi ng the repeated failure of States and international |ega
bodies to fulfil their obligations to bring the perpetrators of rape and
slavery during armed conflict to justice in accordance with internationa
norns and standards that already exist, there is cause for optimsm Advances
are being made to end the cycle of inmpunity. |In the aftermath of the Second
Worl d War, there were very few prosecutions for slavery and even fewer for
rape. At the tinme of witing of this report, the International Crim nal

Tri bunal for the Fornmer Yugoslavia has issued nunmerous indictnments charging
crimes based on sexual violence, and the International Tribunal for Rwanda is
under increasing pressure to step up its investigations and prosecuti ons of
sexual violence. 1In the very period of tinme during which this report was
comn ssioned and conpl eted, great strides have al so been nmade to address
gender-based violence in arned conflict not only in the context of the ad hoc
international crimnal tribunals, but also with respect to the proposed
permanent International Crimnal Court. This study, therefore, is offered at
a particularly tinely juncture in the devel opment of international crimnal
law and is intended to advance ongoi ng di scussi ons over proper venues, rules
and procedures that may usefully advance prosecuti ons of sexual violence and
sl avery by donestic courts, the ad hoc international crimnal tribunals and
the proposed permanent International Crimnal Court. To this end, the
definitions of the crines are set forth in this report with a |evel of
specificity that is intended to assist in identifying the elenments of an

of fence and the level of |legal responsibility of each relevant State or
non-State actor, including those individuals within a given command hierarchy
and those who through their conplicitous acts make the of fence possible.
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B. Cont ext

13. As has been noted by nmany international |egal comrentators, the

devel opment of international |aw, including international humanitarian, human
rights and crimnal |aw, was based on the paradigmof male lives, particularly
the lives of nmen in the public sphere. 2/ The failure to consider the
experience of women resulted in a human rights legal framework which failed to
recogni ze forms of violence directed agai nst wonen as worthy of internationa
State accountability. However, this |egacy of marginalization has begun to
shift, as evidenced by the adoption of General Assenbly resolution 48/ 104 of
20 Decenber 1990 in which the Assenbly, recalling that the Econom c and Soci al
Counci | had recogni zed “that viol ence agai nst wonen ... had to be matched by
urgent and effective steps to elimnate its incidence”, proclained the

Decl aration on the Elimnation of Violence against Wonmen. Sinilarly,

humani tari an | aw has inconsistently and i nadequately addressed viol ence

agai nst wonmen during times of arnmed conflict, for exanple by failing to
explicitly articulate rape as a grave breach of the Geneva Conventions. This
deficiency has al so begun to change as the International Crimnal Tribunal for
t he Forner Yugoslavia and the International Tribunal for Rwanda, and hopefully
too the proposed pernmanent International Crimnal Court, give nore attention
and redress to violence directed agai nst wonen.

14. VWile this report considers the many instances and fornms of sexua

vi ol ence and sexual slavery that may arise in arnmed conflict situations, the
specific mandate of this study concerns the inplications of “systematic rape,
sexual slavery and slavery-like practices commtted during armed conflict,

i ncluding internal armed conflict”. This focus requires an understandi ng of
the foll owi ng key points.

15. Firstly, it is the internationally accepted view that regardl ess of
whet her sexual violence committed in armed conflict occurs on an apparently
sporadi c basis by marauding soldiers or as part of a conprehensive plan to
systematically attack and terrorize a targeted population, all acts of sexua
vi ol ence, including rape, nust be recognized, condemmed and prosecut ed.
Sexual violence and sl avery have been used pervasively and consistently in
times of war because they are clearly an effective neans of denoralizing the
opposition. 3/ To undercut the effectiveness of these barbaric acts and
practices, the international comunity must hold those responsible liable for
all such violations.

16. Secondly, international humanitarian |aw as well as nunicipal |aws have
of ten contai ned provisions for the protection of women’s “honour”, inplying
that the survivor of sexual violence is sonmehow “di shonoured” in the attack.
The present report maintains that such characterizations are incorrect, as the
only party w thout honour in any rape or in any situation of sexual violence
is the perpetrator. While rape is indeed an assault on human dignity and
bodily integrity, it is first and forenost a crine of violence.

17. Thirdly, with respect to the title of this report, the term*“systemtic”
is used as an adjective to describe certain fornms of rapes, not to denote the
i nvention of a new crime or a new burden of proof that nust be established to
prosecute an act of rape. Simlarly, the term“sexual” is used in this report
as an adjective to describe a formof slavery, not to denote a separate
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offence. 1In this context, the use of the descriptive term“sexual” highlights
the historic and contenporary reality that slavery ampunts to the treatnment of
a person as chattel, which often includes sexual access and forced sexual
activity. The link between rape and slavery in the mandate for this report is
not accidental; many cases of sexual violence conmitted during arned conflict
are nost appropriately prosecutable as slavery.

18. Fourthly, this report also recognizes that there is a crucial need to
present a conprehensive analysis of the nature and consequences of sexual

vi ol ence directed agai nst both wonmen and nmen, with a cl ear understanding of
the gender inplications of sexual violence. As noted in the Beijing

Decl aration and Platform for Action, wonmen are undoubtedly at greater risk of
sexual violence and face gender-rel ated obstacles in seeking redress for these
violations at all levels and in all legal systens. |In addition to the

physi cal and psychol ogi cal wounds caused by sexual violence, wonen survivors
of sexual violence also encounter gender-specific discrimnation and
ill-treatment within the family and the community due to the subordination and
deval uati on of wonen and girls and of their roles in society. The obstacles
that often prevent wonen from asserting their rights to be free from sexua

vi ol ence are further conpounded by the unw Ilingness of society to engage in
constructive and earnest dial ogue on the issues of sex and sexuality in
general, and sexual violence in particular. In addition, even nore damagi ng

than the veil of silence that surrounds rape and sexual violation is the
tendency to marginalize acts of violence when committed agai nst wonen. By
i ncorporating an understandi ng of gender, 4/ into the |legal framework for
responding to systematic rape and sexual slavery, the full range of
obligations and | egal accountability of all parties to a conflict may be
carefully articulated and concrete steps may be outlined to ensure adequate
prevention, investigation, and crimnal and civil redress, including
conpensation of victinms. 5/

19. The present report exposes the paradox that while the prosecutorial
framework exists, and has existed since before the Second World War, there has
been a troubling scarcity of prosecutions with respect to acts of sexua

viol ence committed in arnmed conflict. Some Governnents, citing this dearth of
prosecutions, claimthat the law is new or does not exist. This |lack of
precedent, however, is nmore accurately attributable to the failure to respond
to acts of violence conmitted agai nst wonmen, particularly sexual violence, as
grievous crines that nmust be reported, investigated, prosecuted and
conpensated to the full extent of the | aw

I1. DEFINTIONS OF CRI MES

20. The definitions of the crines of “sexual violence”, including “rape”,
and of “slavery”, including “sexual slavery”, contained in this report

i ncorporate both the acts thenselves and other related forns such as “attenpt”
and “conspiracy” to commt the offence; “inciting” and “soliciting” others to

comrit the offence; and “aiding and abetting” the comm ssion of the offence.

A. Sexual violence, including rape

21. Rape falls within the broader category of “sexual violence”, which this
report defines as any viol ence, physical or psychol ogical, carried out through
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sexual neans or by targeting sexuality. 6/ Sexual violence covers both

physi cal and psychol ogi cal attacks directed at a person’s sexua
characteristics, such as forcing a person to strip naked in public, nutilating
a person’s genitals, or slicing off a woman’s breasts. 7/

22. Sexual violence also characterizes situations in which two victins are
forced to perform sexual acts on one another or to harm one another in a
sexual manner. Such crinmes are often intended to inflict severe humliation
on the victins and when others are forced to watch acts of sexual violence, it
is often intended to intimdate the larger conmunity. For exanple, the Ofice
of the Prosecutor to the International Crimnal Tribunal for the Fornmer

Yugosl avi a brought charges for violations of the |aws of war and crines

agai nst humanity in a case in which a prisoner in a Bosnian Serb prison canp
was forced by a guard to bite off the testicle of another prisoner in the
presence of a group of other prisoners. 8 |In another case in a different
detention facility, a Bosnian Serb police chief was indicted for forcing two
det ai nees to “perform sexual acts upon each other in the presence of severa

ot her prisoners and guards.” 9/

23. There is no explicit definition of rape in international humanitarian or
human rights | aw, although there are nunerous, different fornul ations of rape
in municipal |egal systens. 10/ The definition of rape that is advanced in
the present study reflects current international elaborations, nodern
appl i cations, exanples derived from nmunicipal |aw and practice, working
definitions of rape that have been submitted by the O fice of the Prosecutor
to the International Criminal Tribunal for the Former Yugoslavia and to the

I nternational Tribunal for Rwanda, and definitions that have been adopted by
various international human rights non-governmental organizations.

24. “Rape” should be understood to be the insertion, under conditions of
force, coercion or duress, of any object, including but not limted to a
penis, into a victim s vagina or anus; or the insertion, under conditions of
force, coercion or duress, of a penis into the nouth of the victim Rape is
defined in gender-neutral terms, as both nen and wonen are victins of

rape. 11/ However, it nust be noted that women are nore at risk of being
victins of sexually violent crines and face gender-specific obstacles in
seeking redress. Although this report retains “penetration” in the definition
of rape, it is clear that the historic focus on the act of penetration |argely
derives froma male preoccupation with assuring wonen’s chastity and
ascertaining paternity of children. It is inportant, nevertheless, to
enphasi ze that all forns of sexual violence, including but not limted to
rape, nust be condemmed and prevented.

25. Lack of consent or the lack of capacity to consent due, for exanple, to
coercive circunstances or the victinm s age, can distinguish | awful sexual
activity fromunl awful sexual activity under nunicipal law. The manifestly
coercive circunstances that exist in all arned conflict situations establish a
presunpti on of non-consent and negates the need for the prosecution to
establish a | ack of consent as an elenent of the crime. |In addition, consent
is not an issue as a legal or factual matter when considering the command
responsibility of superior officers who ordered or otherwise facilitated the
comm ssion of crinmes such as rape in arnmed conflict situations. The issue of
consent may, however, be raised as an affirmative defense as provided for in
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the general rules and practices established by the International Crim nal
Tri bunal for the Fornmer Yugoslavia and the International Tribunal for
Rwanda. 12/ The defense in such cases nust initially satisfy the judicial
body hearing the case that the evidence of consent is “rel evant and

credi ble”. 13/

26. The term “systematic” is used in this report as an adjective to describe
certain forms of rapes, not to denote the invention of a new crine or a new
burden of proof that nust be established to prosecute an act of rape. An act
of rape, in addition to being a crine inits ow right, my fall within a

| arger pattern of w despread or policy-based attacks on a targeted group,
thereby establishing the elenents of crimes against humanity, as discussed in
section IIl1.A of this report. It is not necessary, however, to prove the
occurrence of “systematic rape” in order to prosecute a single act of rape
under the rubric of crimes against humanity, just as it is not necessary to
prove “systematic nurder” or “systematic torture” to establish a claimunder
crimes against humanity.

B. Slavery., including sexual slavery

27. The 1926 Sl avery Convention sets out the first conprehensive and now
the nost widely recognized definition of slavery. As adapted fromthe
1926 Sl avery Convention, “slavery” should be understood to be the status or
condition of a person over whom any or all of the powers attaching to the
ri ght of ownership are exercised, including sexual access through rape or
other forms of sexual violence

28. In addition to treaty law, the prohibition of slavery is ajus cogens
normin customary international |law. The crine of slavery does not require
government involvenent or State action, and constitutes an international crine
whet her commtted by State actors or private individuals. Further, while
slavery requires the treatnent of a person as chattel, the fact that a person
was not bought, sold or traded does not in any way defeat a claimof slavery.

29. Inplicit in the definition of slavery are notions concerning limtations
on autonony, freedom of movenment and power to decide matters relating to one’'s
sexual activity. 14/ The nmere ability to extricate oneself at substantia

ri sk of personal harmfroma condition of slavery should not be interpreted as
nullifying a claimof slavery. 1In all cases, a subjective, gender-conscious
anal ysis nust also be applied in interpreting an enslaved person’s reasonabl e
fear of harm or perception of coercion. This is particularly true when the
victimis in a conbat zone during an arned conflict, whether internal or
international in character, and has been identified as a nmenber of the
opposi ng group or faction.

30. The term “sexual” is used in this report as an adjective to describe a
form of slavery, not to denote a separate crinme. |In all respects and in al
circunstances, sexual slavery is slavery and its prohibition is ajus cogens
norm The “confort stations” that were nmaintained by the Japanese mlitary
during the Second Wirld War (see appendi x) and the “rape canps” that have been
wel | docunented in the former Yugoslavialb5/ are particularly egregious
exampl es of sexual slavery. Sexual slavery also enconpasses situations where
wonen and girls are forced into “marriage”, donestic servitude or other forced
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| abour that ultimately involves forced sexual activity, including rape by
their captors. For instance, in addition to the cases docunented in Rwanda
and the former Yugoslavia, there are reports from Myanmar of wonen and girls
who have been raped and otherw se sexually abused after being forced into
“marriages” or forced to work as porters or mnefield sweepers for the
mlitary. 16/ 1In Liberia, there are simlar reports of wonen and girls who
have been forced by conbatants into working as cooks and who are also held as
sexual slaves. 17/

31. Sexual slavery al so enconmpasses nost, if not all fornms of forced
prostitution. The terms “forced prostitution” or “enforced prostitution”
appear in international and humanitarian conventions but have been
insufficiently understood and inconsistently applied. “Forced prostitution”
generally refers to conditions of control over a person who is coerced by
another to engage in sexual activity.

32. O der definitions of forced prostitution focus either in vague terns on
“immoral ” attacks on a woman's “honour”, or else they are nearly indistinct
fromdefinitions that seem nore accurately to describe the condition of
slavery. Despite these limtations, as the crime is clearly crimnalized
within the Geneva Conventions and the Additional Protocols thereto, it remains
a potential, albeit limted alternative tool for future prosecutions of sexua
violence in armed conflict situations.

33. As a general principle it would appear that in situations of arned
conflict, nost factual scenarios that could be described as forced
prostitution would al so anbunt to sexual slavery and could nore appropriately
and nore easily be characterized and prosecuted as sl avery.

I11. THE LEGAL FRAMEWORK FOR PROSECUTI NG SEXUAL SLAVERY AND SEXUAL
VI OLENCE, | NCLUDI NG RAPE, UNDER | NTERNATI ONAL LAW

34. The | egal framework for prosecuting sexual slavery and sexual violence
has evolved fromat |east three different sources of |aw, including human
rights, humanitarian and international crimnal [aw, each with different
customary and treaty-based origins and historic precedents. Because of the
subordi nati on of women in societies worldw de, acts of sexual slavery and
sexual violence are not always sufficiently reflected in the explicit |anguage
of international crimnal provisions, including those prohibiting slavery,
crimes against humanity, genocide, torture and war crines. 18/ This report
exam nes the nmultiple sources of authority which do exist to ground

i nternational and national prosecutions of sexual slavery and sexual violence
comritted during arnmed conflict.

35. The framework for prosecuting international crines often borrows and
bui | ds upon practices at the nunicipal level. 1In some cases, the policy
concerns for prosecuting international crinmes are sinmlar to the concerns
underlying national prosecutions. However, in nmany cases, internationa
crimnal |aw seeks to advance policy goals which are specific to the needs of
i nternational or transnational action. Thus, it is not always appropriate to
extrapol ate international standards from nunicipal |egal systens. The present
report focuses on crines arising in the context of arned conflict and while
many of them are prosecutabl e as peacetine offences under nunicipal |aws, the
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| egal analysis required to prevent, investigate and prosecute sexual slavery
and sexual violence during armed conflict is notivated by policy concerns
particular to the international |egal context.

36. Sexual slavery and sexual violence when commtted during armed conflict
may be characterized under certain conditions as customary viol ati ons of

jus cogens norns. The Vienna Convention on the Law of Treaties in article 53,
defines jus cogens nornms as those standards that are “accepted and recogni zed
by the international community of States as a whole as a norm from which no
derogation is pernmitted and which can be nodified only by a subsequent norm of
general international |aw having the sane character”. |In addition,jus cogens
nornms are recogni zed as delicts of universal concern, so that any State nay
properly prosecute jus cogens offences, even if the prosecuting State | acks
any link to the nationality of the offender or the victimor any territorial
connection to the conm ssion of the crine and could not otherw se properly
assert jurisdiction.

37. The various international crinmes that correspond to violations of these
jus cogens norns include slavery, crines against humanity, genocide, certain
war crimes and torture. 19/ These crines are subject under customary
international |law to universal jurisdiction and they are exenmpt in npst cases
fromthe effect of any statute of linmitations to prosecutions. 20/ States,

i ncludi ng successor Covernnents, have an obligation to ensure that those who
violate such norns do not do so with impunity and are brought to justice
either by prosecution within the State or extradition for prosecution in
another State. 21/ Although war crines by definition require a nexus to arned
conflict, the prohibitions against slavery, crinmes agai nst humanity, genocide
and torture apply in all situations, including in all arnmed conflicts,
internal strife and peaceti ne.

A. Crines against hunmanity

38. A wi despread or systematic 22/ attack against a civilian popul ation -

i ncl udi ng wi despread or systenmatic persecution based on racial, ethnic,
religious, political or other grounds - nmay be prosecuted as a crine agai nst
humanity. 23/ It is significant to note that although crines against humanity
have nost often been charged in armed conflict situations, they do not require
a nexus to any armed conflict. 24/ 1In addition, both State and non-State
actors can be prosecuted for crines against humanity.

39. Proof of policy, plan or design is generally considered to be a
necessary el ement of a prosecution for crines against humanity. 25/ The
failure to take action to address wi despread or systematic attacks against a
civilian popul ation can be sufficient to establish the requisite el enment of
policy, plan or design.

40. In order to nmore effectively and responsively address w despread or
systematic attacks on a population in which sexual slavery and sexual violence
are used as tactics, gender should be recognized as one of the grounds of
persecution under crinmes against humanity. Excluding any group capabl e of
being targeted fromthe protection of international norms because sonme aspect
of their individual or collective identity has not been formally or explicitly
recogni zed i s inexcusabl e under fundanental principles of justice.26/ Thus,
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current enumerations of prohibited grounds of persecution should be considered
illustrative rather than exclusive, and gender, along with other targeted
group identities, should be considered protected under crines agai nst

humani ty.

41. Sexual violence, including rape, falls within the general prohibition of
“i nhumane acts” 27/ in the traditional formulation of crines against humanity,
as taken fromthe Charter of the International MIlitary Tribunal at Nirnberg
(Ndrnberg Charter), Control Council Law No. 10, and the Charter of the
International Mlitary Tribunal for the Far East (Tokyo Charter). 28/
Unfortunately, sexual violence was rarely prosecuted as a crinme against
humanity followi ng the Second World War.

42. In nore recent codifications, rather than relying on residual provisions
prohi biting i nhunane acts, rape has been listed explicitly as a crinme agai nst
humani ty when conmitted in the course of either an internal or an

i nternational arnmed conflict and directed against any civilian popul ation,
even though it is now well established that crinmes against humanity do not
require any nexus to armed conflict at all. In particular, the statutes of
both ad hoc international crimnal tribunals established in 1993 and 1994 to
prosecute international crinmes occurring in the fornmer Yugoslavia and in
Rwanda |ist rape independently as a separate qualifying offence under the
definition of crines against humanity. Both tribunals, noreover, have brought
charges for crinmes against humanity based on sexual viol ence.

43. A single case of serious sexual violence, including rape, may be grounds
for prosecution for crines against humanity, so |long as prosecutors |ink that

single violation to a larger series of violations of fundanmental human rights

or humanitarian | aw that evidence a wi despread or systematic attack against a
civilian popul ation.

44, Sl avery has | ong been recogni zed as a crine against humanity. The
Nurnberg Charter and Control Council Law No. 10, which was established to
facilitate national prosecutions of war crimnals in Germany follow ng the
Second World War, both listed enslavenment under the sections addressing crines
agai nst humanity. Simlarly, article 5 of the Tokyo Charter also listed

ensl| avenent and ot her inhumane acts committed against any civilian popul ation
as crinmes against humanity. More recent codifications of crinmes against
humanity include article 5 of the Statute of the International Crim nal

Tri bunal for the Fornmer Yugoslavia29/ and article 3 of the Statute of the
International Tribunal for Rwanda, 30/ both of which explicitly |ist

ensl| avenent as constituent offences of crinmes against humanity.

45. The International Crimnal Tribunal for the Former Yugosl avia has
recently brought an indictment for slavery as a crinme against humanity,
charging a menber of an elite Serb paramlitary unit and a paramlitary | eader
in the town of Foca with crinmes against humanity for acts of rape and

slavery. 31/ The defendants are charged with detaining nine women in a
private apartment where the wonmen were sexually assaulted on a regular basis
and forced to work both inside and outside of the home. According to the

i ndi ctment, four of the wonmen were eventually sold to other soldiers. The
manner in which these wonen were detained and ordered to perform manual | abour
whi | e being subjected to constant sexual assault clearly justifies a charge of
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crimes against humanity for slavery. It should be noted, noreover, that the
exchange of noney for some of the women was not a necessary el enment of the
crime; it nerely denonstrated the extent to which the Serb paramlitary

sol diers exercised the powers attaching to the right of ownership over the
wonen.

B. Slavery
46. In addition to charging slavery as a crinme against humanity or as a war

crime, charges of slavery may al so be brought on an i ndependent basis agai nst
both State actors and private individuals during wartinme or peacetine.

I ndeed, prohibitions against slavery and sl ave-like practices were anong the
first prohibitions to achieve the status of perenptory norns of customary
international |aw or jus cogens. 32/ The evolution of this fundanental human
ri ghts norm began in the nineteenth century and by the begi nning of the
twentieth century it had al ready becone evident that internationa

prohi bitions concerning slavery and the slave trade had attained the status of
customary international |aw 33/

47. The customary international prohibitions against slavery evolved in part
to respond to difficult jurisdictional concerns, since slave traders, |ike
pirates, historically operated on the high seas and were not necessarily
subject to the sovereign control or jurisdiction of any single State. As

such, the international comrunity recognized the need to attach individua
crimnal responsibility to all perpetrators of the crine, irrespective of the
| ocation of the crine, the level of State involvenment or the extent to which
the aws or practices of any State may have sanctioned the act. Under
international |aw, therefore, nodern prohibitions against slavery allow for
pure universal jurisdiction over any State or non-State actor in any case

i nvol ving slavery or the slave trade. This status may be particularly usefu
in prosecuting individual cases of sexual slavery conmitted during arned
conflict, as the prosecution in such a case need not establish the existence
of State involvement or acqui escence, the existence of a w despread or
systematic pattern of abuse, or any nexus between the crine and an arned
conflict.

C. Genocide

48. Both in its own right and as a crinme agai nst humanity, the prohibition
agai nst genocide has clearly attai nedjus cogens status. 34/ Under certain
circunstances acts of rape, sexual slavery or other sexual violence may al so
be characterized as constituent acts of the crinme of genocide as defined in
article Il of the Convention on the Prevention and Puni shment of the Crine of
Cenoci de (the Genocide Convention). The key elenent of the crime of genocide
is the specific intent on the part of the perpetrator to physically destroy,
in whole or in part, a protected group, nanely a national, ethnic, racial, or
religious group. GCender is not listed as a protected group under the CGenocide
Convention. Nonetheless, targeting a protected group through attacks agai nst
its femal e nenbers is sufficient to establish the crine of genocide.

49. The prosecution need not establish an intent to destroy the entire group
on a national or an international basis. The intent to destroy a substantia
portion or an inportant subsection of a protected group or the existence of a
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protected group within a limted region of a country is sufficient grounds for
prosecution for genocide. Mreover, as national borders may be fluid during

periods of conflict, it is apparent that nearly all |ocalized canpai gns of
genocide will |ikely enphasize the total or eventual elimnation of the group
as a whole and will often be linked to a |arger national canpaign to

acconplish this goal of annihilation.

50. It is also inmportant to note that the necessary genocidal intent nmay

be inferred fromthe perpetrator's actions. The Conmmi ssion of Experts

est abl i shed pursuant to Security Council resolution 780 (1982) to exam ne
viol ations of humanitarian law in the conflict in the territory of the fornmer
Yugosl avia found that in some cases of genocide “there will be evidence of
actions or om ssions of such a degree that the defendant may reasonably be
assuned to have been aware of the consequences of his or her conduct, which
goes to the establishment of intent”. 35/

51. The O fice of the Prosecutor for both the International Crim nal

Tribunal for the Former Yugoslavia and the International Tribunal for Rwanda
has filed charges based on sexual violence and rape as constituent acts of the
crime of genocide. These charges have been brought agai nst persons accused of
actually commtting the acts as well as against superior authorities in the
same chain of command.

52. Wth the necessary intent elenent, even a single act of rape may
theoretically be grounds for a prosecution for the crine of genocide, provided
the act was related to a larger series of acts, all of which were designed to
bri ng about the destruction of a targeted group. 36/ |In addition, the crine

of genoci de does not require any nexus to arnmed conflict or to State action

D. Torture

53. Prohi biti ons against torture have al so energed asjus cogens norns from
whi ch no derogation is pernmitted. As prohibited by customary norns, the crine
of torture requires the intentional infliction of severe nental or physica
pain or suffering, and a nexus to governnent action or inaction. |In nost, if
not all cases described in this report, rape and serious sexual violence
during arned conflict nmay al so be prosecuted as torture. 37/ In addition, the
European Court of Human Rights, the Inter-Anerican Conm ssion on Human Rights
and numer ous donestic courts have also found acts of custodial rape to
constitute torture

54. The Convention agai nst Torture and Ot her Cruel, Inhuman and Degradi ng
Treatnent or Punishment (the Torture Convention) defines torture in article 1
as “any act by which severe pain or suffering, whether physical or nental, is

intentionally inflicted on a person for such purposes as obtaining from him
[or her] or a third person information or a confession, punishing him/[or her]
for an act he [or she] or a third person has comrmitted or is suspected of
having committed, or intimdating or coercing him[or her] or a third person
or for any other reason based on discrimnmnation of any kind, when such pain

or suffering is inflicted by or at the instigation of or with the consent

or acqui escence of a public official or other person acting in an officia
capacity”.
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55. The Committee on the Elinmination of Discrimnation agai nst Wonen has
recogni zed that violence directed agai nst a woman because she is a woman,

i ncluding “acts that inflict physical, mental or sexual harm or suffering”,
represents a formof discrimnation that seriously inhibits the ability of
wonmen to enjoy human rights and freedonms. 38/ Accordingly, in many cases the
di scrim nation prong of the definition of torture in the Torture Convention
provi des an additional basis for prosecuting rape and sexual violence as
torture.

E. War_crines

56. As a category of international crines, war crinmes include grave breaches
and ot her violations of the Geneva Conventions of 1949, violations of the
Hague Convention and Regul ati ons of 1907, as well as violations of the | aws
and customs of war. Acts of sexual slavery and sexual violence may constitute
war crimes in certain cases. Unlike slavery, crimes against humanity,
genocide and torture - war crines by definition - require a nexus to armed
conflict, and the nost extensive humanitarian | aw protections of civilians and
conmbatants are provided during arnmed conflicts of an international character
However, those offences which would constitute violations ofjus cogens norns
are prohibited during all armed conflicts, regardless of the nature or |evel

of the hostilities.

1. War crines in international arnmed conflicts

57. The grave breaches provisions of the Geneva Conventions have both

attai ned the status of customary international |aw 39/ and many grave

breaches and ot her provisions of the Geneva Conventions have al so attained the
status of jus cogens. 40/ It is inportant to recognize that “[e]ach Hi gh
Contracting Party [to the CGeneva Conventions] shall be under the obligation to
search for persons alleged to have commtted, or to have ordered to be

comm tted, such grave breaches, and shall bring such persons, regardl ess of
their nationality, before its own courts”. 41/ To the extent that the grave
breaches provisions may be applied, along with their procedural aspects, as
customary international law in international arnmed conflicts, this obligation
al so applies to States that are not parties to the Conventions.

58. Acts of sexual violence, including rape, when commtted by enemy or
occupying forces during the course of an international conflict, 42/ my
constitute grave breaches of the Geneva Conventions. 43/ The Internationa
Comrittee of the Red Cross has noted that rape is “obviously” covered by the
grave breaches provision of article 147 of the Fourth Geneva Conventi on,

which prohibits “wilfully causing great suffering or serious injury to body or
health”. 44/ In addition, rape is prohibited by the grave breaches provisions
concerning torture or inhuman treatnment. 45/

59. Rape is also explicitly prohibited in article 27 of the Fourth Geneva
Convention, which states that “[w] onen shall be especially protected against
any attack on their honour, in particular against rape, enforced prostitution,
or any form of indecent assault”, and in article 76 (1) of Additiona

Protocol | which states that “[w] onmen shall be the object of special respect
and shall be protected in particul ar against rape, forced prostitution and any
other form of indecent assault”.
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60. In addition to provisions addressing rape in the Geneva Conventi ons,

the 1907 Hague Convention No. IV concerning the Laws and Custons of War on
Land, which clearly is considered to have attained the status of customary
international |aw, 46/ ensures in article 46 of its annexed Regul ati ons
protection for “fam |y honour and rights” and should be read to cover the
crime of rape. It is inportant to note, however, that the notion of rape as
a violation of honour, rather than as an act of violence, obscures the violent
nature of the crime and inappropriately shifts the focus toward the inputed
shame of the victimand away fromthe intent of the perpetrator to violate
degrade and injure. Article 46 of the Hague Regul ati ons, noreover, is neutral
as to gender and applies to both female and male victins of sexual violence
comritted during arnmed conflict.

61. The International MIlitary Tribunal at Nirnberg, countering argunents
that the Hague Convention should not be applied by the Nirnberg Tribunal as
several of the belligerents in the war were not parties to the Convention
found that the prohibitions in the Hague Regul ati ons were “recogni zed by al
civilized nations, and were regarded as being declaratory of the |laws and
custonms of war which are referred to in article 6 (b) of the [Nirnberg]
Charter”. 47/

62. Fol l owi ng the Second World War, a Netherlands court in Batavia found
Japanese military defendants who had participated in enslaving 35 Dutch wonmen
and girls in “confort stations” during the Second World War guilty of war
crimes for acts including rape, coercion to prostitution, abduction of wonmen
and girls for forced prostitution, and ill-treatnment of prisoners. 48/ In a
nore nodern context, as noted above both the International Crimnal Tribunal
for the Former Yugoslavia and the International Tribunal for Rwanda have

i ssued a nunber of indictnments charging persons with war crinmes based on
sexual viol ence

63. Ensl avenent has al so | ong been recogni zed as a war crinme, as evidenced
by the Nirnberg Charter and decisions of the Nirnberg Tribunal. The 1945
Nurnberg Charter listed civilian deportations for “slave |abour” as a war
crime under article 6 (b), and nost slave |abour prosecutions under that
article made reference to earlier prohibitions contained in the 1907 Hague
Regul ati ons. 49/

64. The Geneva Conventions of 1949 may al so be read broadly to prohibit

sl avery, including sexual slavery, under the grave breaches provisions of the
Conventions. 50/ Although slavery, like rape, forced prostitution and sexua
abuse, has not been explicitly listed as a grave breach in article 147 of the
Fourth Geneva Convention, based on an interpretation of article 147 by the
International Committee of the Red Cross, “inhuman treatnent” should be read
broadly to include such offences. 51/ In addition, rape, forced prostitution
and other fornms of sexual abuse, including slavery for sexual abuse, should

al so be read into the prohibitions against “torture”, “inhuman treatnment”
“wilfully causing great suffering or serious injury to body or health”, and
“the unl awful deportation, transfer or confinenent of a civilian” - all of

which are explicitly included as grave breaches.

65. In a prosecution for slavery as a war crime, the elenments needed to
prove the necessary indicia of ownership or control may be net by the specific
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coercive circunstances of the war, particularly where the victimhas been
moved against his or her will to a war zone to provide services, other

than those forced | abour services which may be perm tted under the Geneva
Conventions or the laws and custons of war. Mbreover, as rape i s never

perm tted under humanitarian | aw, coerced “services” of a sexual nature always
constitute violent infractions of humanitarian | aw

66. Recently, the Ofice of the Prosecutor of the International Crim nal

Tri bunal for the Fornmer Yugoslavia issued an indictnment for slavery against
Bosni an Serb soldiers for detaining nine wonen for the purposes of forced

| abour and sexual assault. 52/ The indictnment notes that the wonen were free
to leave the private hone in which they were being detained - they even had a
key to the home - but that the wonmen were not able, in any neani ngful sense,
to flee, since they “had nowhere to go as they were surrounded by Serbs, both
sol diers and civilians”. 53/

2. War_crines in arnmed conflicts not
of an international character

67. The majority of the world's contenporary arnmed conflicts are
non-international, or internal, in character. 54/ Recent exanples of sexua
vi ol ence committed during internal conflicts include nunerous reports of
sexual violence committed following the mlitary coup agai nst the Governnent
of President Aristide in Haiti; sexual violence during the 15-year conflict
in Peru between governnment forces and the Shining Path rebels; and sexual
violence in the ongoing hostilities in Algeria, Manmar, Uganda and southern

Sudan. In Algeria, reports suggest that arned groups have abducted wonen and
girls for forced, tenporary “marriages” in which the captive women and girls
are raped, sexually abused and often mutilated and killed. |In Uganda, there

are reports that the Lord's Resistance Arny abducts children as soldiers
and | abourers and forces young girls into sexual slavery. These egregious
exampl es of sexual slavery and sexual violence illustrate the need for
protection of civilians and conmbatants during conflicts not of an

i nternational character.

68. Since at |east 1907, with the adoption of the Martens clause in the
preanbl e to the Hague Convention No. IV, the international comrunity has
recogni zed that even in those conflicts or situations that are not covered by
humani tarian treaty provisions, both combatants and civilians “remain under
the protection and the rule of the principles of the |aw of nations, as they
result fromthe usages established anong civilized peoples, fromthe | aws of
humani ty, and the dictates of the public conscience”. |In particular, Comron
article 3 of the Geneva Conventions, which constitutes customary international
| aw, sets out those protections that all parties to a conflict must respect,
including all parties to internal conflicts that are not otherw se covered by
the Geneva Conventions. The provisions of Cormon article 3 are significant,
as they regulate the conduct of both State and non-State actors in interna
conflicts. As noted in an analytical report of the Secretary-Ceneral on the
subj ect of m ninum humanitarian standards, the inportance of the basic
protections contained in both the Martens clause and in Conmon article 3
“shoul d not be underestimated” (E/CN.4/1998/87, paras. 74, 85).
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69. Article 27 of the Hague Convention No. IV and Common article 3 of the
Ceneva Conventions clearly prohibit as a matter of customary international |aw
acts of sexual violence and rape by State and non-State actors when comritted
ininternal or international armed conflict. The Appeals Chanber of the
International Crimnal Tribunal for the Former Yugoslavia has recently
confirmed this position, ruling that Common article 3 as well as all of the
provi si ons of the Hague Convention apply broadly as customary law in al
international as well as internal armed conflicts. 55/ This position is also
supported by an inportant decision in a case before the International Court of
Justice in which the Court found that the prohibitions contained in Conmon
article 3 constitute “elenentary consi derations of humanity” that must be
respected in all arnmed conflicts. 56/

70. Despite the broad coverage of Commopn article 3, there has been sone
concern that the application of Comrmon article 3 to internal conflicts nmy be
conplicated by restrictive interpretations of the general reach of the CGeneva
Conventions. There is no doubt that in the context of the CGeneva Conventi ons,
both Common article 3, which lists protections that must be afforded in arnmed
conflicts that are “not of an international character”, and Additi onal
Protocol I1, which “devel ops and suppl ements” Common article 3, cover acts of
sexual violence and rape committed in internal conflict. 57/ The problem
however, is that the Geneva Conventions generally fail to identify the |evel
of conflict or internal strife that may be necessary to trigger the
application of the provisions of Conmon article 3. 58/

71. Some comrentaries by the International Comrittee of the Red Cross and
ot hers have suggested that the threshold of violence that my be needed to
trigger the application of Common article 3 is quite substantial. 1In the

nmost restrictive view, the application of Common article 3 denmands an arned
conflict that is substantially simlar in character to an international arned
conflict, “with arnmed forces on either side engaged in hostilities”.59/ The
di scussion of Common article 3 that is contained in Additional Protocol Il is
also quite restrictive, noting, in particular, that Additional Protocol II
“shall not apply to situations of internal disturbances and tensions, such as
riots, isolated and sporadic acts of violence and other acts of a simlar
nature” that do not qualify as arnmed conflicts (art. 1 (2)). Under these
restrictive views, therefore, the levels of strife that often exist in
internal conflicts mght not always be sufficient to trigger the direct
application of Conmon article 3 or Additional Protocol Il in a given conflict.

72. Despite these concerns, this study understands that the application of
Common article 3 was al ways intended to be broad60/ and that the existing
humani tari an | aw standards contained in Conmon article 3 must be applied to
all conflict situations. The international comrunity must not underestimte
the i nportance of Conmon article 3 and, in the absence of new and equally
forceful humanitarian standards that may be applied to all levels of interna
conflict, the international conmmunity should endorse a broad understandi ng of
both the application of Cormon article 3 to all State and non-State armed
groups in all conflicts and the w de-ranging protections that are actually
provi ded under Common article 3.

73. In addition to those humanitarian standards that may be applied to
internal arned conflicts, it is also inportant to recognize that in all cases,
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regardl ess of the level or even the absence of armed conflict, sexual violence
may al so be prosecuted under existing |legal norms as slavery, crimes against
humani ty, genocide or torture. Moreover, as these crinmes nay be prosecuted in
any avail able jurisdiction, the absence of an imrediately functioning judicial
forumin the State where the crimes are being committed does not in itself
limt the ability of the international comunity to try the perpetrators of
such violations in other functioning national or international foruns.

I'V. HOLDI NG I NDI VI DUALS RESPONSI BLE

74. Hi story teaches that a broad range of actors contribute to the

comm ssion of international crinmes during armed conflict and that the
condemati on of responsible parties at all levels is essential to the
prevention of international crimes. 1In order to place responsibility where it

can achieve the policy goals of prevention, deterrence and protection, the
present report recognizes that there are several overlapping and interlocking
categories of responsibility for egregious international crimes, particularly
those of mass victimzation

75. The nost obvi ous category of liability for international crines attaches
to those who actually commt acts of sexual slavery or sexual violence during
armed conflict which constitute slavery, crinmes against humanity, genocide,
war crimes or torture. The liability of these perpetrators is determ ned by
proving the el ements of the offence, including the necessarynens rea such as
specific intent. Liability can also be found for related fornms of the

i nternational crinmes, such as attenpt or conspiracy to commt the offence, or
inciting, soliciting or aiding and abetting the conm ssion of the offence.
Inportantly, the fact that a perpetrator acted under superior orders is not a
defence to the crinme, though it may be considered in nmitigating

puni shment. 61/

76. Under the | egal doctrine of comrand responsibility, commanders,
superiors and other authorities are liable for crinmes perpetrated by their
subordi nates. Any comrander or other responsible authority who orders a
subordinate to commt acts of sexual slavery or sexual violence, or who

ot herwi se knew or should have known that such acts were likely to be commtted
and failed to take steps to prevent them nmay be held fully responsible for
the commi ssion of the international crinmes which those acts constitute,

i ncludi ng war crinmes, crinmes against humanity, slavery, genocide or

torture. 62/ The law of command responsibility relates to acts of rape and
sexual violence as it does to all other serious violations of international
crimnal law. For exanple, with respect to violations comitted by warring
parties in the former Yugoslavia, a United Nations Comm ssion of Experts that
was charged with investigating violations of humanitarian law in the region
specifically concluded that:

“The practices of 'ethnic cleansing', sexual assault and rape have
been carried out by sonme of the parties so systematically that
they strongly appear to be the product of a policy. The
consistent failure to prevent the comm ssion of such crines and
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the consistent failure to prosecute and punish the perpetrators of
these crines, clearly evidences the existence of a policy by

om ssion. The consequence of this conclusion is that conmmand
responsibility can be established.” 63/

77. The level of formality or organization of the command hierarchy is
irrelevant so long as there is sone chain of command for the transmttal of
orders and the supervision of subordinates. Further, notions of conmand
responsibility are not limted to mlitary or paramlitary structures and nmany
of the persons found to be in command positions are political |eaders,
governnment officials and civilian authorities.

78. For exanple, the Ofice of the Prosecutor of the International Crimnm nal
Tri bunal for the Fornmer Yugoslavia indicted the highest-ranking civilian
officer in a nunicipality in Bosnia and Herzegovi na who “knew or had reason to
know’ that the Chief of Police in the area was about to force others to conmt
acts of sexual assault or had done so and failed to take “necessary and
reasonabl e neasures” to prevent such acts or to punish the Chief of Police
after the acts cane to his attention. 64/ 1In that case, the civilian

adm ni strator was charged with responsibility for the acts or the om ssions of
the Chief of Police, including crinmes against humanity for acts of rape and
other forns of sexual assault, including male sexual assault. 65/

79. Thus, the |aw of commmand responsibility fully applies to all those in

hi gh-1evel positions with the authority to make decisions, fornulate policy
and influence the issuance of directives within the State, region or |ocale
where international crinmes are being conmtted. Holding commanders, superiors
and other authorities to a “knew or should have known” standard is appropriate
for assessing liability at this level, and where acts of sexual slavery or
sexual violence are occurring on a wi despread or notorious basis, such

def endants will be presunmed to have know edge of the acts and of their

i nternational prohibition. O course, a commander who participates in or is
present during the conm ssion of acts of sexual violence is directly |liable as
a perpetrator, or may be charged with aiding and abetting the conm ssion of
the crine.

80. The customary international |aw of command responsibility is also
reflected in the grave breaches provisions of the Geneva Conventions and
article 86 (1) of Additional Protocol | which requires all belligerents to

“repress grave breaches, and take neasures necessary to suppress all other
breaches, of the Conventions or of this Protocol which result froma failure
to act when under a duty to do so.” The critical inportance of this
obligation under the doctrine of conmmand responsibility is underscored in the
context of crinmes of sexual violence, as the historic failure of warring
parties to repress such violations has contributed to continuing cycles of

i mpunity for acts of sexual slavery and sexual violence in arned conflict.

81. Anot her category of legal responsibility applies to those persons who
instigate, incite or solicit the comm ssion of egregious international crines.
This category of offenders includes those who create the political or socia
climate which nakes the conmm ssion of such crines possible, such as
propagandi sts who perpetuate racial, ethnic, religious, gender or other
stereotypes in a manner calculated or likely to bring about violence against
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the subjects of such stereotypes. For exanple, the use of ethnic and gender
stereotypes about Tutsi wonen in newspapers and radi o broadcasts is partly
bl amed by many for fueling the genocide in Rwanda and for the systematic use
of sexual violence against wonen in that genocide. 66/ Not surprisingly, in
many victimaccounts of rape and other sexual violence from Rwanda and
fromthe former Yugoslavia, the perpetrators were reported as nmeking

et hni city-based sexual remarks about the wonen before, during and after the
assaults. 67/

82. Whil e they are rarely prosecuted, assessing liability of propagandists
as instigators of international crines such as slavery, crinmes against
humanity or genocide is not a novel endeavour. Propaganda and incitement to
genoci de was the subject of at least two trials at the Nirnberg Tribunal, and
in one case a Nazi publicist was convicted of crinmes against humanity for
provoki ng hatred and exterm nation of the Jews through his anti-Semtic
journal. 68/ A standard of specific intent or reckless disregard would seem
appropriate in such situations.

83. Yet anot her category of legal responsibility for individuals applies to
those persons who are conplicitous in international crinmes by carrying out
certain acts or functions in the bureaucracy or political process through

whi ch sl avery, crinmes against humanity, genocide, torture and war crines are
made a practical possibility. These offenders are often civilians and are

of ten outside any given chain of conmand. As their functions or positions may
be quite conpartnentalized and their actual know edge of w ongdoi ng may be

i nconpl ete, holding themto a standard of reasonable inquiry is appropriate.
For instance, Maurice Papon, a high-level fonctionnaire in the Vichy

CGovernnent of France during the Second World War, was recently convicted by a
French court for conplicity in crimes against humanity. 69/ He was sentenced
to 10 years' inprisonnment and assessed danages of 4.6 million francs

(US$ 748,000) for his part in the Hol ocaust, specifically in adm nistering the
paperwork of thousands of Jews deported to concentration canps. Papon’s

puni shment for conplicity was not as severe as the punishment would be for an
actual perpetrator; however, his unquestioning performance of questionable
acts did in fact contribute to crinmes against humanity and he was rightly held
liable for complicity.

84. Hol di ng persons responsi bl e under the doctrine of complicity is
critical, particularly as international crinmes involving sexual slavery and
sexual violence during arnmed conflict are often the result of orchestrated
policy which is usually inplenented on a practical |evel by bureaucrats, civil
servants and other fonctionnaires in the apparatus.

V. OBLI GATI ONS TO SEARCH FOR AND PROSECUTE WAR CRI M NALS

85. States, including successor Governnents, have an obligation to prosecute
sl avery, crimes against humanity, genocide, torture and certain war crinmes
before domestic courts or, as requested by another State or a duly constituted
international crimnal tribunal, to surrender defendants for trial, regardless
of the defendant's civil or mlitary position. As noted in previous sections
of this report, these crimes all entail universal jurisdiction and
perpetrators may properly be tried before any conpetent national or

i nternational tribunal.
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86. To the extent that the violations described in this report may
constitute grave breaches of the Geneva Conventions, a Contracting Party to
the Conventions is under an additional obligation, according to article 146 of
the Fourth Geneva Convention, to “search for persons alleged to have
comritted, or to have ordered to be conmitted, ... grave breaches” and to
“bring such persons, regardless of their nationality, before its own courts.”
This obligation may al so be applied to States that are not parties to the
Geneva Conventions to the extent that it now reflects custonmary internationa

| aw applicable at least to all international armed conflicts. The

appr ehensi on and prosecution of crimnals is one aspect of the general
obligation to bring perpetrators of international crinmes to justice, and other
aspects may include conpensation of victinms and other fornms of redress, as

di scussed in section VI below. By fulfilling the obligation to bring
perpetrators of international crimes to justice, States take an inportant and
necessary step towards eradicating sexual slavery and sexual violence during
armed conflict.

87. It is well established that there are no statute of limtation barriers
to prosecutions for serious crinmes under international |aw.  The Speci al
Rapporteur of the Sub-Conmm ssion on inpunity of perpetrators of violations of
civil and political rights, M. Louis Joinet, noted in his final report to the
Sub- Conmi ssion that “[p]rescription is without effect in the case of serious
crimes under international law ... [and] it cannot run in respect of any
violation while no effective renmedy is available” (E/ CN. 4/Sub.2/1997/20/Rev. 1,
para. 31). This nodern position is a natural extension of the Nirnberg

Tri bunal precedent and is reaffirmed in international treaties addressing the
subj ect and prohibiting the application of statutory limtations to certain
war crimes and crines agai nst humanity, such as the Convention on the

Non- Applicability of Statutory Limtations to War Crinmes and Crinmes agai nst
Humani ty (1968) and the European Convention on the Non-Applicability of
Statutory Limtation to Crinmes against Humanity and War Crines (1974). A
nunber of donestic courts have in fact continued to convict Nazi war crimnals
for international crinmes committed nearly 50 years ago during the Second World
War despite defence argunents based on statute of |limtations concerns. 70/
Sim |l ar reasoning prevents statute of limtations barriers to clains for
conpensation for gross violations, as discussed bel ow.

VI. THE R GHT TO AN EFFECTI VE REMEDY AND THE DUTY TO COMPENSATE

88. The Speci al Rapporteur of the Sub-Conm ssion on the right to reparation
for victins of gross violations of human rights and humanitarian | aw,

M . Theo van Boven, noted in his revised set of basic principles and
guidelines that all victins of serious violations of international |aw have a
right to fair and adequate reparations, which “shall render justice by
renmovi ng or redressing the consequences of the wongful acts and by preventing
and deterring violations” (E/ CN. 4/ Sub.2/1996/17, para. 7). Reparations, as
defined in international |aw and as used throughout the present report, refers
to all neasures expected to be taken by a State which has viol ated

i nternational |aw, including paynent of nonetary conpensation to victimns,

puni shment of wrongdoers, apol ogy or atonenent, assurances of non-repetition,
and other fornms of satisfaction proportionate to the gravity of the

viol ations. 71/
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89. The right to an effective renedy is clearly essential in overcom ng

i mpuni ty and non-accountability for sexual slavery, rape and other acts of
sexual violence in arnmed conflict, and the rights of victinms of these
atrocities nust be vindicated and redressed. The failure to provide any forum
or mechanisms for the redress of rights violations would clearly constitute a
further violation of international norns and obligations, as would any

di scrim nati on agai nst wonen in exercising their rights to redress. For
instance, it is contrary to the principles of international |aw for nunicipa
I aw, including customary law, to provide that only male relatives can claim
and receive conpensation on behal f of women victinms of rights violations.
Wonmen nmust be legally entitled, on an equal basis with nen, to claimand
recei ve conpensation on their own behal f.

90. Simlarly, M. van Boven concluded that statutes of limtations for the
consi deration of conpensation clainms shall not run during periods during which
no effective remedi es exist (E/CN 4/Sub.2/1996/17, para. 9). M. van Boven

al so noted that under the current state of international law, civil clains
relating to reparations for gross violations of human rights and humani tari an
| aw shall not be subject to statutes of limtations in any event (ibid.). The
internationally accepted principle that there are no statute of limtations
barriers to the prosecution and conpensati on of serious violations of human
rights and humanitarian law is significant given the concern that wonmen who
have suffered serious violations, including sexual slavery, often face
particularly grave social and | egal obstacles to coming forward in a tinely
manner. Such obstacles are significantly exacerbated when Governments or
warring entities conceal the true nature or the scope of the violations.

VI1. PROSECUTI ONS AT THE NATI ONAL LEVEL

A. Significance of national prosecutions

91. In addressing the issue of inmpunity, it is inportant to note that

wher ever national courts have established adequate procedural mechanisnms to
safeguard the rights of both the victinms and the defendants, nationa
prosecutions for human rights and humanitarian | aw viol ati ons may often be
preferable to prosecutions before international tribunals. 1In 1973, the
Ceneral Assenbly adopted resolution 3074 (XXVII1) entitled, “Principles of

i nternational cooperation in the detention, arrest, extradition and punishment

of persons guilty of war crimes and crinmes agai nst humanity”, in which it
noted in particular that “[e]very State has the right to try its own nationals
for war crimes or crinmes against humanity.” This principle also applies to

cases of sexual violence, although the international comunity nust recognize
that crinmes of a violent sexual nature require specific procedural and
evidentiary safeguards to ensure that national prosecutions adequately respond
to the violations.

92. There are clearly several overlapping concerns that must be considered
when deci di ng whether to charge acts of sexual slavery and sexual violence
during arned conflict in an international rather than a national tribunal. In

general, national prosecutions in the jurisdiction in which the crinme was
comrmitted for acts of sexual slavery and sexual violence during arned
conflict, if conducted in gender-sensitive ways, are often nore likely to
satisfy the fundamental rights of the victinms to know the truth of what
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occurred and should therefore be preferred in nost cases over internationa
prosecutions (E/CN. 4/ Sub.2/1997/20/Rev.1, para. 16). Nonethel ess, whenever
possi bl e, these cases should be tried in donestic courts as internationa
crinmes rather than municipal crinmes, with alternative charges under nunicipa
law in case the necessary elenents of the international crinme cannot be

est abl i shed.

93. In sone cases the egregious nature or massive scale of the violations
may suggest that only a prosecution by an international tribunal would
appropriately reflect the injury that the crimes inflicted on the gl oba
community. This is particularly true with respect to proceedi ngs agai nst
senior political or mlitary | eaders who stand accused of having commtted or
havi ng ordered the conmm ssion of crimes on a nassive scale in violation of
jus cogens norns, including acts of sexual slavery and sexual violence. As
matters of universal concern that may be tried properly in any forum nassive
crimnal violations of perenptory norns of customary international |aw are
properly a focus of the international community as a whole and should, in

t hese npbst extreme cases, be addressed in international crimnal proceedings.

94. In cases involving clains of sexual slavery or sexual violence, |oca
prosecutions may be nore effective in preventing future violations, while
facilitating the return of victins to their pre-war comunities by renpving
sone of the stigma that may often be attached, however inproperly, to victins
of sexual violence. However, because of culturally maintained gender
stereotypes, it is not self-evident that all survivors of such violations wll
be willing or able to cone forward, either because they fear exposing

thenmsel ves to further stigm or because they fear retaliation. Thus, |oca
tribunals in post-conflict proceedi ngs nust be eval uated based on their
ability to ensure the rights of both victim and defendants to obtain justice
before an i ndependent and inpartial tribunal.

B. Common failings of nunicipal |aw and procedure

95. A crucial concern in evaluating the conpetence of national judicial
systens to try international crines is the extent to which the nunicipal |egal
systemin question adequately protects as a matter of general concern the
rights of women to present and argue their |legal clains on an equal basis wth
men in a court of law. In national prosecutions, crinmes of sexual slavery and
sexual violence committed during armed conflict should generally be tried as
international crimes rather than nmunicipal crinmes, with the application,
therefore, of international procedural rules involving such issues as the

adm ssibility of evidence. Nonetheless, to the extent that sone mnunicipa
rules of crimnal procedure or evidence may still be applied, the existence of
gender - based stereotypes and biases in nunicipal |aws or procedures must be
taken into account when assessing the general competence of donestic courts to
adj udi cate violations of human rights and humanitarian |l aw that are directed
agai nst wonen. For exanple, in sonme | egal systens the crime of rape is not
adequately defined as a crine of violence against the person. 1In other |egal
systens, evidentiary rules dimnish the | egal weight that is afforded to the
testinony of a woman in a court of law, creating a |l egal barrier that would
necessarily inpede the adequate prosecution of crinmes committed agai nst wonen.
Al so, the general approach that a | egal systemtakes to crimes of sexua

vi ol ence, including rape and sexual slavery, may be an additional and equally
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i mportant factor to consider in evaluating the overall utility of nationa
rather than international prosecutions for acts of rape and sexual slavery
committed during armed conflict. For instance, sone |egal systens enphasize
the i mmoral status of the rape survivors rather than the violent nature of the
of fence committed by the perpetrator.

96. A general survey of nunicipal |egal systems reveals the follow ng
exanpl es of gender-based discrim nation codified in crimnal |aws and justice
systens around the world: rape and other fornms of sexual assaults that are
defined as crines against the community and not agai nst the individual victim
even though non-sexual assaults are defined as crinmes against the individua
victim rape being defined as acts conmtted by a nan agai nst a woman (not his
wi fe), even though nen are also victins of sexual violence; procedural |aws
requiring wonmen to take independent action to initiate prosecutions of rape by
the prosecutor’s office; evidentiary |laws which accord | ess weight to evidence
if presented by a woman; evidentiary laws in rape and sexual assault cases

whi ch require wonen to provide corroborating testinmny from nmen; substantive

| aws which provide that a nmarried woman who i s unsuccessful in proving that
she was raped can then be charged with adultery; penalties for sexual violence
which allow a man convicted of rape to avoid punishnment if he marries the
victim |aws which prevent wonen from serving as judges or as fact-finders;
laws which restrict wonen’s access to abortions, contraception or reproductive
i nformation; and the absence of adequate, gender-specific w tness protection
progranmmes - |eaving survivors of sexual and gender violence vulnerable to
retaliatory attacks and at the mercy of their male relatives for protection -
the very relatives who often regard the survivors as “di shonoured wonen”.

97. Gender bias and discrimnation are also enbodied in many famly and
personal status |aws worldw de. For exanple, in sonme nunicipal |egal systens,
wonmen are considered under the | egal guardianship of male relatives and

deni ed the | egal capacity to contract for |abour or services, to hold or

di spose of property, or to claimor collect damages for injuries on their own
behal f. The focus of humanitarian |aw on notions of “fam |y honour” serves as
a historic link to these contenporary denials of wonen’s individual personhood
before the | aw.

98. In light of these common failings of nunicipal |aw and procedure, the
present report calls for a broad interpretation of the draft statute of the
International Crimnal Court (A/ CONF.183/2/Add.1) which would require

i nternational prosecutions of those crinmes within the Court’s jurisdiction
whenever a State which has jurisdiction over the crinmes is unwilling or unable
to carry out an investigation or prosecution, or whenever mnunicipal |aws or
procedures are unavail able or ineffective in securing the rights of the
victins to justice and the rights of the defendant to a fair trial

99. One inportant factor to consider in evaluating the general conpetence of
a municipal judicial systemto adjudicate international crinmes, including

t hose involving sexual slavery or sexual violence, is the potenti al
application of the death sentence. As the international community has
comritted itself to the progressive elimnation of death sentences and ot her
bar baric punishments, it would seemcontrary to international principles and
to the goals of pronoting respect for human |ife and dignity to allow
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prosecutions of international crines in jurisdictions which mandate the death
sentence, unless the potential application of the death penalty is waived.

100. Nonethel ess, despite these varied and interrel ated concerns with respect
to munici pal |egal proceedings, when appropriate, national prosecutions
generally remain favoured over international prosecutions for nost crines of
sexual slavery or sexual violence as a nore effective means of investigating
these crimes and preventing future violations. Although the internationa
community now | ooks forward with great expectation to the inm nent creation of
a permanent International Crimnal Court, it remains inperative that domestic
courts continue to prosecute international crinmes comritted in arnmed conflicts
effectively at the national |level, as international proceedi ngs, even before
an International Crimnal Court, will likely be available only to address a
small fraction of the violations that are conmtted every year.

VI11. RECOVMENDATI ONS

101. Ending the cycle of inmpunity which currently exists for acts of

sexual violence and sexual slavery during arnmed conflict will require
political will as well as concerted action by the international conmunity, the
Uni ted Nations, CGovernnments and non-governnental actors. Devel oping the

ef fectiveness and availability of the existing |legal framework is a critical
conponent of any such action. At least the follow ng practical steps should
be pursued i mredi ately.

102. Legislation at the national |evel. States should enact special

| egislation incorporating international crimnal law into their nunicipa

| egal systens. Domestic |law codifications of international crimnal |aw
shoul d specifically crimnalize slavery and acts of sexual violence, including
rape, as grave breaches of the Geneva Conventions, war crines, torture and
constituent acts of crinmes against humanity and genocide. Mlitary
regul ati ons, codes of conduct, and training materials for the uniformed and
armed services nust explicitly address the prohibition of sexual violence and
sexual slavery during arned conflict. States should search for and bring to
justice all perpetrators of grave breaches of the Geneva Conventions, pursuant
to article 146 of the Fourth Geneva Convention. States should, for exanple,
foll ow the exanpl es of Bel gium and Canada and enact |egislation providing

uni versal jurisdiction for violations of jus cogens norns and ot her

i nternational crinmes including sexual slavery and sexual and gender viol ence
comritted by State and non-State actors, including armed groups not under
State authority. The Sub-Comm ssion, in consultation with other rel evant

Uni ted Nations bodies, should facilitate public reporting by the
Secretary-Ceneral on steps that have been taken to incorporate humanitarian
law i nto national |egal systens and the extent to which national |aws provide
jurisdiction to prosecute persons who are within the territory or jurisdiction
of the State and are accused of having conmtted grave breaches of the Ceneva
Conventions, crimes against humanity, slavery, genocide or torture in other
countries. The Sub-Conm ssion may w sh to request the author of the

present report to facilitate the convening of an expert neeting conprised

of representatives of Attorneys General, Mnistries of Justice, nationa
prosecutors fromvarious |egal systens, the Ofice of the Prosecutor for

the International Crimnal Tribunal for the Forner Yugoslavia and for

the International Tribunal for Rwanda, the O fice of the United Nations
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Hi gh Conmi ssi oner for Human Ri ghts and other relevant United Nations
progranmmes, agenci es and experts such as the Comm ssion on Crine

Prevention and Crimnal Justice or the Special Rapporteur of the Comr ssion
on vi ol ence agai nst wonen, and other relevant international, governnental
and non-governnental organizations to prepare and di ssem nate gui delines
for the effective prosecution of international crinmes of sexual violence in
proceedi ngs at the national |evel.

103. Renoval of gender bias in municipal |law and procedure. States nust
ensure that their legal systens at all levels conformto internationally
accepted norns and are capable of adjudicating international crines and

adm ni stering justice without gender bias. Minicipal courts and formal and
customary | aws and practices must not discrimnate agai nst wonen in
substantive legal definitions or in matters of evidence or procedure. States
shoul d review and revise their donestic |law and practices to ensure that they
pronote equal access to justice for wonmen and nmen and that all |evels and
branches of their |egal systens, including, where relevant, mlitary or
religious courts, provide effective remedies and forns of redress for

viol ations of international |aw, including prosecution of perpetrators and
conpensation of victinms. |In furtherance of efforts begun by the various
agencies and entities of the United Nations, notably the Special Rapporteur on
vi ol ence agai nst wonen, and as reaffirmed in the Beijing Platform for Action,
t he Sub- Comm ssion, along with other relevant bodies and programes of the
United Nations, should facilitate the publication, on a regular basis, of

i nformati on on the substantive, evidentiary and procedural barriers at al

I evels in municipal |egal systenms to prosecuting viol ence agai nst wonen,

i ncludi ng sexual violence, highlighting the steps taken to renove these
obstacles in conformty with international human rights standards.

104. Adequate protection for victinms and wi tnesses. In prosecutions of
international crimes at the international or national l|evels, including those
crimes involving sexual violence, it is inportant to protect victinms and
witnesses fromintimdation, retaliation and reprisals at all stages of the
proceedi ngs and thereafter. This is particularly the case when the crines
bei ng prosecuted are international crimes involving allegations of sexua

vi ol ence and the assailants remain at large in the community. Such protection
may require witness relocation progranmmes or confidentiality of w tnesses
identities. Appropriate resources, structures and personnel nust be
identified for witness protection progranmes and support services, including
femal e translators, for victins and witnesses in prosecutions at the nationa
and international level and at all stages of the proceedi ngs (including
necessary periods thereafter).

105. Appropriate support services for victinms. In addition to having their
cases investigated and prosecuted, victinms of sexual violence nust be afforded
appropri ate support services, including psycho-social counselling, |egal aid,
energency nedical care and reproductive health services responsive to the
devastating effects of sexual violence, including unwanted pregnancies,
sexual ly transmtted di sease and nutilation. To the extent that rape
continues to be conceived of as an honour viol ati on under various provisions
of humanitarian law, it should be seen as a violation of the inherent honour
and dignity of all persons. The hazards involved in linking rape to
gender - bi ased concepts of “women’s honour” include the risk of marginalizing
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the nature of the injury or inadvertently accepting the inputation of shanme to
the survivor, thereby reduci ng adequate |egal redress and conpensati on and

ot herwi se conplicating all aspects of physical and psychol ogical recovery.
Survivors of sexual violence often face ostraci smand discrimnation from
their famlies and comrunities, menbers of whom may consider the victins to be
“tarni shed” or to have “di shonoured” themin some way, which hinder steps
toward reintegration. These destructive attitudes concerning the survivors of
sexual violence nmust be actively dispelled through canpai gns undertaken by
authorities in conjunction with |local wonmen’s groups in conformty with

i nternational obligations to end deneani ng stereotypes regardi ng wonen and
men. States should review and revise where necessary their asylum and refugee
determ nation procedures to ensure their capacity to recogni ze as refugees
those persons who seek refugee status or asylum based upon a fear of
persecution through sexual or gender violence in arnmed conflict, and to
provi de access to trained interpreters and |egal professionals to facilitate
such cl ai ns.

106. The proposed permanent International Crimnal Court. The United Nations
H gh Conmmi ssioner for Human Rights should facilitate an ongoi ng di al ogue

bet ween persons representing the various entities which will be charged with
i npl ementing the statute of the International Crimnal Court and the rel evant
experts of the Comm ssion on Human Rights and the Sub-Conmi ssion and the

O fice of the Prosecutor for the International Crimnal Tribunal for the

For mer Yugosl avia and for the International Tribunal for Rwanda. To further
this dialogue, the Hi gh Commr ssioner should convene a neeting to devel op
princi ples and suggest what resources would be necessary to ensure that the

i nvestigations and prosecutions of the International Crimnal Court proceed
with due regard to the need to integrate a gender perspective fully into its
content and the recruitment of its personnel. Specific strategies include
gender training for personnel at all levels as well as guidelines for
prosecuti on of sexual violence, including effective docunentation techniques
and work with [ ocal non-governnental organizations and wonen’ s groups.

107. Docunentation with a view to eventual prosecution. The Ofice of the

Uni ted Nations Hi gh Commi ssioner for Human Ri ghts, operating through field

m ssions and ot her services, should take the |lead in documenting or
facilitating the docunentation of sexual violence in conflict situations.

This will require specific training of United Nations staff and a conm t nent
on the part of the H gh Conmm ssioner herself to give priority to such

document ation efforts. Steps should be taken to ensure the presence of fenale
translators in all nmonitoring mssions undertaken or coordinated by the Ofice
of the Hi gh Conm ssioner, and nechani sns should be inplenented to protect the
identity of witnesses and victins who do cone forward. Any such docunentation
efforts should be conducted with a view towards potential prosecution of
perpetrators and nmechani sms shoul d be explored to facilitate such prosecutions
in international tribunals. In the docunmentation of sexual violence conmtted
during arned conflict, a coordinated effort should be nade by investigators at
the international and national |evels, governnental and non-governnental

organi zations, humanitarian and relief agencies, health care providers,
journalists and others to reduce the trauma of victinms and wi tnesses in
recounting their stories. The methods of docunenting and investigating crines
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of sexual violence should include collecting information from alternative,
reliable sources such as |ocal wonen’s groups, human rights nmonitors and
health care providers

108. Action at the cessation of hostilities. At the close of hostilities, it
is increasingly the practice for concerned parties to include “human rights
chapters” in peace treaties obliging the parties to ratify and observe

i nternational human rights instrunments and principles. The prosecution of
perpetrators and conpensation of victinms of international crines comrtted
during arned conflict are generally not contenplated in the peace negotiations
and agreenents. In fact, amesty is often granted to those who have commtted
crimes such as grave breaches of the Geneva Conventions and other war crines,
crimes against humanity, slavery, genocide and torture. Follow ng an arned
conflict or other hostilities or circunmstances resulting in the transfer of
State power, States should explicitly include in peace treaties provisions
designed to break the cycle of inpunity and to ensure the effective

i nvestigation and redress of sexual slavery and acts of sexual violence,

i ncluding rape, commtted during the armed conflict. In addition, peace
treaties nust not seek to extinguish the rights of victim of human rights
violations with respect to clains of conpensation and other fornms of |ega
redress unl ess appropriate adm nistrative schenmes for conpensation and
prosecution are incorporated into the substantive peace agreenent. The

i nternational conmunity, including the United Nations, nust give maxi mm
support to rebuilding effective, accessible and non-discrim natory nunici pa

| egal systems follow ng the cessation of hostilities and ensure adequate
prosecutions of international crinmes comtted during the conflict,
particularly those involving sexual violence.

109. The need for an effective, gender-sensitive response. Wile

i nternational human rights and humanitarian |law are |largely applicable to al
perpetrators of sexual violence and slavery, male or female, the nature and
consequences of these crines as they relate specifically to gender nust be

i ncorporated into all |egal and extral egal responses, including prevention,

i nvesti gation, prosecutions, conmpensation, and the training of persons taking
part in armed conflicts. This gender integration is to ensure that no sexua
violence is committed with inmpunity. Clearly, wonmen are often at great risk
of sexual violence. This risk is further exacerbated by gender discrimnation
found within all |egal systens and within societies in general, although to
varying degrees. This discrimnation is particularly likely when the fact of
being female is coupled with mnority status in terms of ethnicity, race or
religion. At the same tine, in the context of armed conflict, it is crucial
not to overl ook the fact that victins of sexual violence nost likely will have
al so suffered violence of a non-sexual nature. Whnen who have been raped, for
i nstance, should not be characterized solely as “the rape victins” as this
ignores the totality of the violations they may have endured. By

i ncorporating an understandi ng of gender into the |egal framework for
responding to systematic rape and sexual slavery, the full range of the
obligations and | egal accountability of all parties to a conflict may be
carefully articulated and concrete steps may be outlined to ensure adequate
prevention, investigation and crimnal and civil redress, including
conpensation of victimns.
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I X.  CONCLUSI ONS

110. As Ms. Machel noted in her final report, “Wlile abuses such as nurder
and torture have | ong been denounced as war crines, rape has been downpl ayed
as an unfortunate but inevitable side effect of war” (A/51/306, para. 91).
However, a new attitude is evolving with respect to the prosecution of sexua
viol ence committed during armed conflict as serious international crinmes. The
i nternational conmmunity has increased its efforts to end the cycle of inpunity
for these crinmes by ensuring, for both victins and perpetrators, that justice
is done. The International Crimnal Tribunal for the Former Yugoslavia and
the International Tribunal for Rwanda, as well as the proposed permanent
International Crimnal Court, are wel cone advances in this canpaign for
justice, and it is hoped that these tribunals will endeavour to inplenent the
best practices possible in this regard.

111. The international |egal framework of humanitarian |aw, human rights |aw
and crimnal |law which currently exists to prosecute crines of sexual violence
comrmitted during armed conflict, although not always sufficiently explicit,
clearly prohibits and crimnalizes sexual violence and sexual slavery and
provi des universal jurisdiction in nost cases. International |aw nust better
reflect the experience of wonen and the true nature of the harns done to them
particularly during armed conflict situations, and the further devel opment of
the I egal framework through consistent, gender-responsive practice is a
critical goal. Nevertheless, it is the lack of political will that poses the
greatest obstacle to the effective prosecution and redress of sexual slavery
and sexual violence during arnmed conflict.

112. Vhen the necessary elenents exist to establish that sexual violence
constitutes an international crinme such as slavery, crimes against humanity,
genoci de, torture or war crinmes, it nmust be charged, prosecuted and redressed
as such. Concrete steps nust be taken imediately, including in those
countries currently experiencing internal armed conflict or violence, to
ensure that (a) sexual violence and sexual slavery are identified and
docunented; (b) legal franmeworks are applied to ensure that the perpetrators
of such abuses are brought to justice; and (c) victinms of such abuses receive
full redress under both crimnal and civil |aws, including conpensation where
appropriate. The international crine of slavery, including sexual slavery, is
a particularly inmportant and useful basis for addressing egregi ous acts of

vi ol ence comm tted agai nst wonen in armed conflict, given that its prohibition
is ajus cogens normwhich gives rise to pure universal jurisdiction.

113. Individual perpetrators of slavery, crimes against humanity, genocide,
torture and war crinmes - whether State or non-State actors - nust be held
responsible for their crines at the international or national |evel, depending
on the circunstances of the case and on the capacity and availability of
forums to adjudicate the case fairly and di spense justice adequately. A
strict application of the international |egal standards for conmand
responsibility, which apply to all authorities within a given chain of
command, nay prevent future sexual or gender violence in conflict situations
and will serve the goals of protection, enforcenent and deterrence. In nany
cases, it may be nore efficient to focus resources on the prosecution of
commandi ng officers at the international |evel for such crines as crines
agai nst humanity or genocide, or for the failure to take steps to prevent
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sexual violence against and enslavement of girls and wonen, while prosecuting
those responsible for carrying out the specific offences for appropriate

i nternational crimes in nunicipal proceedings. In addition, those who incite
or solicit the comm ssion of international crimes or contribute to their

comm ssion through acts in conmplicity, nust also be held liable for their
actions or inaction, as the case may be.

114. To the discredit of us all, the international conmunity waited too |ong
to becone involved in the situations in the forner Yugoslavia and Rwanda
despite the reports of massive violations of life and |iberty of nmen and
wonen, including rape and other fornms of sexual violence being used as war
tactics. Wdespread, frequent and unrenedi ed acts of rape and other forms of
sexual violence are inportant indicators of a nascent conflict and such alerts
must be taken as seriously as reports of mass killings and forcible

expul sions. The international conmmunity nust respond quickly to these early
war ni ngs of armed conflict situations and humanitarian, diplomtic and
preventative intervention nust include efforts to address such sexual or
gender - based vi ol ence.

115. Arned conflict exacerbates the discrimnation and viol ence directed at
wonmen everywhere, every day. To end the cycle of violence, the equal rights
of wonmen to participate in the economc, social, political and cultural life
of their societies nmust be protected and promoted. Wthout the full equality
and participation of wonen, any steps taken to prevent systematic rape or
sexual slavery during arnmed conflict or to rebuild societies recovering from
war will ultimtely fail
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Appendi x
AN ANALYSI S OF THE LEGAL LI ABILITY OF THE GOVERNVENT
OF JAPAN FOR “COMFORT WOMEN STATI ONS” ESTABLI SHED
DURI NG THE SECOND WORLD WAR
| nt roducti on
1. Bet ween 1932 and the end of the Second World War, the Japanese

Governnent and the Japanese Inperial Arny forced over 200,000 wonen into
sexual slavery in rape centres throughout Asia. These rape centres have often
been referred to in objectionably euphem stic ternms as “confort stations”.

The majority of these “confort wonen” 1/ were from Korea, but many were al so
taken from China, Indonesia, the Philippines and other Asian countries under
Japanese control. Over the past decade, an increasing nunber of wonen
survivors of these atrocities have come forward to seek redress for these
crimes. The present appendix relies exclusively on the facts established in

t he Japanese Governnment’s own revi ew of the involvenent of Japanese nmilitary
officials in establishing, supervising and maintaining rape centres during the
Second World War. Based on these adm ssions by the Japanese Governnent, the
appendi x then seeks to evaluate the Japanese Governnent’s current |ega
liability for the enslavenent and rape of women in “confort stations” during
the Second World War. Al though nunerous grounds for liability my exist, this
report focuses specifically on liability for the nost egregious internationa
crimes of slavery, crines against humanity and war crines. The appendi x al so
sets out the legal framework under international crimnal |aw and exam nes
clains that may be brought by survivors for conpensation.

. THE POSI TI ON OF THE GOVERNMENT OF JAPAN

2. After denying for nmany years the extent to which the Japanese mlitary
was directly involved in establishing and supervising rape centres during the
Second World War, the Japanese Governnent finally recognized the extent of its
own involvenent in the establishnment of the “confort stations” in an officia
study entitled “On the issue of wartinme 'confort wonen' of 4 August 1993 by
the Japanese Cabinet Councillors’ O fice on External Affairs and in a
statenent by the Chief Cabinet Secretary on the sanme date (E/ CN.4/1996/137,
annex 1)”. The study included a review of wartine archives and interviews
with both mlitary personnel and former “confort wonmen”. As discussed in the
present appendi x, the 1993 study highlights the “confort wonen’ s” | ack of
personal and sexual autonomy and the regulation of the health of the wonen as
if they were chattel

3. The Japanese Government has recently offered a nunber of public

apol ogi es for the “problent of the “confort wonen.” Most notably, in

July 1995, on the occasion of the fiftieth anniversary of the end of the
Second World War, Japanese Prinme M nister Tomiichi Mirayama noted that “the
scars of war still run deep” and that the “problem of the so-called "wartine
confort wonen' is one such scar, which, with the involvenent of the Japanese
mlitary forces of the tine, seriously stained the honour and dignity of many
wonmen. This is entirely inexcusable. | offer ny profound apol ogy to al
those who, as wartinme confort wonen, suffered enotional and physical wounds
that can never be closed.” 2/
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4, Despite these apol ogi es and adm ssions, the Japanese Gover nnent
continues to deny legal liability for the Japanese nmilitary's actions with
respect to the “establishment and managenent” of the confort stations
(see E/CN. 4/1996/137). In particular, in responding to a report by the

Speci al Rapporteur of the Comm ssion on viol ence agai nst wonen,

Ms. Radhi ka Coomaraswany (E/ CN. 4/1996/53/ Add. 1), the Japanese Governnent has
forcefully denied legal liability on a nunber of substantive grounds, the nost
significant of which include: (a) that recent devel opnents or advances in
international crimnal |aw may not be applied retroactively; (b) that the
crime of slavery does not accurately describe the system established through
the “confort stations” and that the prohibition against slavery was not, in
any event, established as a customary norm under applicable international |aw
at the tine of the Second World War; (c) that acts of rape in arned conflict
were not prohibited by either the Regul ati ons annexed to the Hague Convention
No. IV of 1907 or by applicable customary norns of international law in force
at the tine of the Second World War; and (d) that the | aws of war would only
apply, in any event, to conduct commtted by the Japanese mlitary agai nst
nationals of a belligerent State and would not, therefore, cover the actions
of the Japanese mlitary with respect to Japanese or Korean nationals, since
Korea was annexed to Japan during the Second World War (ibid.).

5. Fol | owi ng the Governnent of Japan’s apol ogi es for the Japanese
mlitary's direct involvenent in the “confort stations”, the Japanese
Governnent established in July 1995 the Asian Wonen’s Fund “to protect wonen’'s
human rights in Japan and the world.” 3/ The Asian Wnen's Fund supports
wonmen’ s non-gover nnental organi zati ons (NGOs) “which take steps to alleviate
probl ens wonen face today”; provides counselling services for wonen; supports
research and academ ¢ study; holds neetings and conferences to address issues
affecting wonen; and, with respect to the “confort wonmen”, pronotes “the
desire to convey to these wonen the sincere apologies and renorse felt by the
Japanese people” through “atonenent” funds that are raised directly from
donati ons made by the Japanese public. 4/

6. Wth respect to clainms for |egal conpensation, the Japanese Gover nment
argues that individual “confort wonmen” have no right to such conmpensation
Alternatively, the Government of Japan al so argues that any individual clains
that these wonen may have had for conpensation were fully satisfied by peace
treaties and international agreenents between Japan and ot her Asian States
following the end of the Second World War. Finally, the Governnment of Japan
additionally claims that any civil or crimnal cases concerning the Second
Worl d War rape centres would now be time-barred by applicable statute of
limtations provisions (see E/CN. 4/1996/137).

1. THE NATURE AND EXTENT OF THE RAPE CENTRES

7. It is now clear that both the Japanese Governnent and military were
directly involved in the establishnment of rape centres throughout Asia during
the Second World War. The wonmen who were enslaved by the Japanese mlitary in
these centres - many of whom were between the ages of 11 and 20 - were housed
in locations throughout Japanese-controlled Asia, where they were forcibly
raped nultiple times on a daily basis and subjected to severe physical abuse
and exposed to sexually transmtted di seases. 5/ Only about 25 per cent of
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these wonen are said to have survived these daily abuses. 6/ To obtain these
“confort wonmen”, the Japanese nmilitary enployed physical violence, kidnapping,
coercion and deception. 7/

8. Prelimnary investigations by governmental and non-governnent al

organi zati ons have reveal ed three categories of “confort stations”: (1) those
under the direct managenent and control of the Japanese mlitary; (2) those
formal Iy under the managenent of private traders but effectively under the
control of the mlitary and used exclusively by the mlitary and its civilian
enpl oyees; and (3) those run by private entities in which the nmlitary was
given priority but which were also avail able for Japanese citizens.8/ The
second category of “confort stations” is believed to have been the npst
common. 9/ Although the Japanese CGovernnment has acknow edged “nora
responsibility” for the Japanese military’ s involvenent in these actions,

Japan consistently has denied all |egal responsibility. 10/
9. The Japanese Government’s own report highlights the follow ng rel evant
facts:

(a) Reasons for establishing the confort stations. “The confort
stations were established in various locations in response to the request of
the mlitary authorities at the tine. Internal government docunents from
those days cite as reasons for establishing confort stations the need to
prevent anti-Japanese sentinents fromfernmenting [sic] as a result of rapes
and other unlawful acts by Japanese mlitary personnel against |ocal residents
in the areas occupied by the then Japanese mlitary, the need to prevent |oss
of troop strength by venereal and other diseases, and the need to prevent
espi onage” (E/ CN. 4/1996/ 137, p. 14);

(b) Tinme period and |location. “As sone docunents indicate that a
confort station was established in Shanghai at the time of the so-called
Shanghai Incident in 1932 for the troops stationed there, it is assuned that
confort stations were in existence since around that time to the end of the
Second World War. The facilities expanded in scale and in geographical scope
| ater on as the war spread” (ibid., pp. 14-15);

(c) Mlitary control over private operators. “Many confort stations
were run by private operators, although in sone areas there were cases in
which the then mlitary directly operated confort stations. Even in those
cases where the facilities were run by private operators, the then Japanese
mlitary was involved directly in the establishment and managenent of the
confort stations by such neans as granting perm ssion to open the facilities,
equi pping the facilities, drawing up the regulations for the confort stations
that set the hours of operation and tariff and stipulated such matters as
precautions for the use of the facilities” (ibid., p. 16);

(d) Mlitary supervision of health conditions. “Wth regard to the
supervision of the confort wonen, the then Japanese military inposed such
measures as mandatory use of contraceptives as a part of the confort station
regul ati ons and regul ar check-ups of confort wonmen for venereal and other
di seases by mlitary doctors, for the purpose of hygienic control of the
confort wonmen and the confort stations” (ibid.);
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(e) Restrictions on freedom of novenment. “Sone stations controlled
the confort women by restricting their leave time as well as the destinations
they could go to during the | eave tine under the confort station regulations.
It is evident, at any rate, that, in the war areas, these wonen were forced to
move with the military under constant mlitary control and that they were
deprived of their freedomand had to endure msery” (ibid.);

() Recruitnment. “In many cases private recruiters, asked by the
confort station operators who represented the request of the mlitary
authorities, conducted the recruitnent of the confort wonen. Pressed by the
growi ng need for nore confort wonmen stenming fromthe spread of the war, these
recruiters resorted in many cases to coaxing and intimdating these wonen to
be recruited against their owmn will, and there were even cases where
adm nistrative/mlitary personnel directly took part in the recruitnent”
(ibid., p. 17);

(9) Transportation. “In quite a few cases the wonmen were transported
to the war areas by nmilitary ships and vehicles, and in sonme cases they were
left behind in the confusion of the rout that ensued Japanese defeat” (ibid.).

10. These facts, as stipulated by the Japanese Governnent, clearly
denonstrate that contrary to repeated clains that the so-called “confort
wonmen” “worked” in privately adm nistered brothels, the wonmen, many of whom
were still children at the tinme, were in fact enslaved in rape centres either
directly by the Japanese nmilitary or with the full know edge and support of
the Japanese mlitary. The wonen and children who were held there agai nst
their will inside these “confort stations” were then subjected to acts of rape
and sexual violence on such a massive scale that the nature of the crine may
only properly be described as a crine against humanity.

[11. PREVAILI NG NORMS OF SUBSTANTI VE CUSTOMVARY | NTERNATI ONAL LAW

11. Thi s appendi x consi ders custonmary international |aw norns that may be
applied to the enslavenent of “confort wonen” by the Japanese Governnment and
the Japanese I nmperial Arny during the Second World War, focusing in particul ar
on customary international norns prohibiting slavery, rape as a war crime and
crimes against humanity.

A. Slavery and the slave trade

12. Unquestionably, slavery and the slave trade were prohibited well

before the “confort stations” were created. The Nirnberg prosecutions
followi ng the Second World War nerely “made explicit and unanmbi guous what was
theretofore ... inmplicit in international law, nanely that ... to exterm nate
ensl ave or deport civilian populations, is an international crime.”11/

I ndeed, the prohibition against slavery in particular has clearly attained
jus cogens status. 12/ Accordingly, the Japanese mlitary’s enslavenent of
wonmen t hroughout Asia during the Second World War was a clear violation, even
at that tinme, of customary international |aw prohibiting slavery.

13. By the begi nning of the nineteenth century, many countries already had
banned the inportation of slaves. 13/ This prohibition was acconpani ed by the
devel opment of nultiple international agreenents through which countries
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sought to end slavery and the slave trade. 14/ An international arbitration
case as early as 1855 stated that the slave trade was “prohibited by al
civilized nations and contrary to the |law of nations”. 15/ By 1900, slavery
inits basic formwas alnost entirely eradicated in nmpbst countries. 16/

Not abl y, Japan appears to have declared as early as 1872, in a case in which
it convicted Peruvian traders of the crine of slavery, that Japan had in fact
prohi bited the slave trade throughout its history. 17/

14. By 1932, at least 20 international agreenents suppressing the slave
trade, slavery or slavery-related practices had been concl uded. 18/ Moreover,
of a representative sanple of States in 1944, virtually all prohibited slavery
under their national |aws, including Japan. 19/ Due to the preval ence of the

i nternati onal condemmation of slavery before the Second World War, the

1926 Sl avery Convention, which was devel oped by the League of Nations and
provided a definition of slavery as “the status or condition of a person over
whom any or all of the powers attaching to the right of ownership are
exercised”, was clearly declaratory of customary international |aw by at |east
the time of the Second World War. 20/

15. The customary nature of the prohibition on slavery is equally evident in
the body of |aw governing the treatment of civilians under the rules of war.
One of the nost basic international instruments on the laws of war to be
adopted in this century, the Hague Convention No. 4 of 1907, incorporates

i mportant protections for civilians and belligerents from enslavenment and
forced | abour. The Nurnberg judgenent against Nazi war crimnals follow ng
the Second World War confirnmed, noreover, that the 1907 Hague Convention was
clearly declaratory of customary international |aw by the Second Wrld

War. 21/

16. Pursuant to article 6 (c) of the Nirnberg Tribunal's official Charter,
the Allied Powers convicted a nunber of war crimnals on charges of “war
crimes”. In particular, war crinmes in the Nirnberg Charter included
“ill-treatnment or deportation to slave |abour or for any other purpose of
civilian population of or in occupied territory”. Article 5 (c) of the
Charter of the International Mlitary Tribunal for the Far East incl uded
simlar language. It is inportant to recogni ze, once again, that the

prosecutions of Japanese and German war crimnals based on these codifications
of international |aw were expressly based on pre-existing standards, 22/

i ncl udi ng those standards which clearly prohibited slavery prior to the Second
World War. 23/

B. Rape as a war crine

17. As with slavery, the | aws of war al so prohibited rape and forced
prostitution. Several early authoritative sources on the rules of war - nost
prom nently, the 1863 Lieber Code - explicitly prohibited rape or the

m streatnment of women during war. 24/ Mbreover, a number of persons were
prosecuted followi ng the Second World War based in part on charges of forced
prostitution and rape, further establishing that such conduct was

unl awful . 25/ The Hague Convention Regul ations of 1907 further provided that
“[flami |y honour and rights ... nust be respected”. 26/ |Indeed, article 27 of
the Fourth Geneva Convention, which is considered declaratory of customary

i nternational |aw and incorporates the Hague Convention's earlier “famly
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honour” | anguage, 27/ makes explicit that “[w] omen shall be especially
protected agai nst any attack on their honour, in particul ar against rape,
enforced prostitution, or any form of indecent assault”. Although the
characterization of rape as a crine agai nst wonen’s honour, rather than a
crime of violence, is unfortunate and incorrect, it is well established that
rape and forced prostitution were prohibited under customary international |aw
by at least the time the first “confort stations” were established. 28/

C. Crinmes against humanity

18. The wi despread or systematic ensl avenent of persons has al so been
recogni zed as a crine against humanity for at least half a century. This is
particularly true when such crinmes have been commtted during an arned
conflict, even though a nexus to arned conflict is no | onger considered a
necessary el ement of crines against humanity.

19. Article 6 (c) of the Nirnberg Charter and Control Council Law No. 10,
whi ch was established to facilitate additional national prosecutions of war
crimnals in Germany follow ng the Second World War, |isted “enslavenent,
deportation and ot her inhumane acts conmmitted against any civilian popul ation
as crinmes against humanity. Simlarly, article 5 of the Charter of the
International Mlitary Tribunal for the Far East in Tokyo also |isted

ensl| avenent, deportation to slave |abour and other inhumane acts as crinmes
agai nst humanity.

20. In addition to enslavenent, w despread or systenmatic acts of rape al so
fall within the general prohibition of “inhumane acts” in the traditional
formul ati on of crines against humanity that is contained in the

Nurnberg Charter and the Charter of the International MIlitary Tribunal for
the Far East in Tokyo. 29/ In nore recent codifications of crinmes against
humani ty, rather than relying on the residual provision of “other inhumane
acts”, rape has been explicitly listed as a crime against humanity when
comritted in the course of either an internal or international armed conflict
and directed agai nst any civilian population. Such recent codifications of
crimes against humanity include article 5 of the Statute of the Internationa
Crim nal Tribunal for the Former Yugoslavia and article 3 of the International
Tri bunal for Rwanda, both of which explicitly Iist enslavenent and rape as
constituent acts of crinmes against humanity.

21. Proof of planning, policy or design is generally considered a necessary
el ement in a prosecution of crinmes against humanity, 30/ however, the failure
to take action in the face of w despread violations can be sufficient to
establish this requisite element. 31/ |In addition, both mlitary personne
and civilians occupying certain positions nmay be held accountable for crimes
agai nst humanity.

I'V. APPLI CATI ON OF SUBSTANTI VE LAW

22. The treatment of the “confort wonmen” falls within the ordinary usage of
“slavery” and the “slave trade” and neets the 1926 Slavery Convention
definition of slavery as “the status or condition of a person over whom any or
all of the powers attaching to the right of ownership are exercised”.
According to the Japanese Governnment's own admi ssions, as noted above, the
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wonen were “deprived of their freedoni and “recruited against their own wll”.
Mor eover, some wonen were purchased and therefore easily fit the classic
moul d of slavery. The exchange of noney, however, is not the only or even the
nmost significant indicia of slavery. To the extent that any or all of the
“confort wonen” experienced a significant |oss of autonony, thereby rendering
their treatnment by the Japanese military as anything akin to the treatnent of
chattel, crimnal liability for enslavenent would clearly attach for both the
perpetrators of the crimnal acts described and their superior officers.
Once again, in the particular case of the “confort wonen”, the Japanese
Governnment’s own studi es have highlighted the extent to which the women were
deprived of personal freedom noved along with mlitary troops and equi pnent
into and out of war zones, denied control over their sexual autonony and
subjected to hideous regulation on a chattel-like basis of their reproductive
health in an effort to protect the mlitary troops fromsexually transmtted
di seases.

23. In those limted cases that the Japanese Governnent nmay clai m
technically fall outside of the definition of slavery, the “confort wonen”
were still clearly raped and held in war zones under conditions that, at the

very least, did not comply with perm ssible forms of “forced | abour”. 32/
Wth respect to forced prostitution and rape, the Japanese CGovernnent has
admtted that its actions severely injured the honour and dignity of many
wonen. Al though not acknow edged explicitly, it is clear that the harmto
whi ch the women were subject included rape and forcible sexual conduct on a
regul ar basis. These actions therefore easily qualify as rape and forced
prostitution in violation of the |aws of war.

24, Due to the nassive scale on which these crines were comritted and to the
Japanese military’s clear involvenent in the establishnment, mintenance and
regul ation of these rape centres, Japanese mlitary officials who were

i nvol ved or responsible for the “confort stations” may simlarly be held
responsi ble for crines against humanity. As a result, the Japanese Gover nnent
itself also has a continuing obligation to provide conpensation for the harns
that these wonen and girls suffered due to the actions of the Japanese
mlitary.

V. DEFENCES OF THE JAPANESE GOVERNMENT

A. Retroactive application of the |aw

25. At the tinme of the Nirnberg trials, the defendants and some commentators
protested that prosecutions for crines against humanity violated the principle
of legality (nullumcrinmen sine | ege) because the crinmes were newy defined in
the Tribunal's Charter and the defendants' actions therefore did not violate
international law at the tine that they were coomitted. 33/ Japan has nade a
simlar argunent regarding the allegation by the former “confort wonen” that
Japan acted in violation of customary international |law in enslaving and
rapi ng “confort women” across Asia. 34/

26. As di scussed above, the Japanese Governnent's clains that the actions of
the Japanese mlitary during the Second World War were not prohibited during

the time period in which the offences were comm tted because the internationa
crimes of rape and enslavenent were not clearly prohibited as customary norns
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during the Second Wrld War are easily refuted. Sinilar argunents were
unpersuasi ve 50 years ago when they were first raised at the Nirnberg trials
and, for the reasons stated above, they remmi n unpersuasive today.

B. Prohi bition of slavery

27. Customary international prohibitions against slavery were clearly
established by the tinme of the Second World War and were included in the
Tokyo and Nirnberg Charters that codified customary international law in
preparation for crimnal trials following the end of the Second World War

As customary international |aw, prohibitions against slavery may be applied
under the |laws of war or independently as substantive violations irrespective
of the nature or even the existence of an arnmed conflict.

C. Rape and forced prostitution

28. The Japanese Government has attenpted to refute the construction of the
“fam |y honour” |anguage in the Hague Convention No. |V of 1907 as protecting
the “confort wonen” by arguing that the Convention “only laid down genera
princi ples which my be accepted by signatories to the convention as interna
law in such fornms as instruction to the arnmed | abour force”. 35/ The Japanese
Government clains, in essence, that acts of rape were not explicitly

prohi bited by the Hague Convention or the |aws of war during the Second World
War. As discussed above, this interpretation is belied by the acceptance of
t he Hague Convention as customary international |aw governing the [aws of war
and by other |aw of war sources that confirmthe international prohibition on
the rape of civilians during arned conflicts. As a result, the prohibitions
agai nst rape contained in the “fam |y honour” | anguage represented a binding
rule of international |aw during the Second World War.

D. Status of Korea

29. Japan al so has sought to deny liability on the ground that Korean
wonmen were not protected by customary international |aw norns prohibiting
ensl avenent and rape because such nornms are based on the | aw of war, which
protects only civilians in occupied territories and not civilians in their
honme countries. Since Korea was annexed to Japan during the time period in
qguestion, this argunment contends that such norms were inapplicable to the
Kor ean wonen.

30. Japan is not exenpt fromliability even under these circunmstances. As
set forth above, prohibitions concerning slavery are not based solely on war
crimes. Both as a customary international crine applicable in wartinme and
peacetinme and as a crinme against humanity, these acts were clearly prohibited
as egregious violations of customary international |aw regardless of the
territorial status of the Korean peninsula at the tine that the offences were
comritted. As a result, these nornms apply equally to Korean wonmen, whether or
not they were civilians in an occupied territory.
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VI. REDRESS
31. Under customary international |aw, the Governnent of Japan nust provide
redress for the atrocities perpetrated against the “confort wonmen”. Redress

shoul d take the form of individual conpensation to the fornmer “confort wonen”
by the CGovernnment of Japan. Alternatively, conpensation could also be sought

by States on behalf of their citizens who were forner “confort women”. These
States nust then establish mechanisns to distribute those funds to the
aggrieved victins. In addition, as indicated above, governnent and military

personnel must al so be prosecuted for their culpability in establishing and
mai nt ai ni ng the rape centres.

A. Individual crimnal liability

32. I ndi vi dual Japanese nmilitary officers and soldiers who conmtted
unl awful acts nust be held individually liable for the harmthey caused.
To the extent that sufficient evidence may be established, given the five
decades that have passed, these individuals can and nmust be brought to
justice.

33. Precedent for such prosecutions is |long-standing. |In 1946, the
Tenporary Court Martial Tribunal in Batavia, |ndonesia, conducted by the
Government of the Netherlands, found nine Japanese soldiers guilty of
abducting girls and wonen for purposes of forced prostitution and rape. 36/
Simlarly, the Philippine Tribunal found a Japanese officer guilty of rape
and sentenced himto life inprisonnment. 37/ Applying customary international

| aw, the Nirnberg and Tokyo Tribunals also found individual mlitary officers,
their commandi ng officers, and the German and Japanese Governments responsible
for commtting war crimes and crines agai nst humanity. In 1946 the

Uni ted Nations General Assenbly reaffirmed, in resolution 95 (1) of

11 Decenber 1946, that the principles of international |aw set forth in

the Charter of the International Mlitary Tribunal and the Charter of the
International Mlitary Tribunal for the Far East were customary internationa

| aw recogni zed by United Nations Menbers generally.

34. Article 11 of the Treaty of San Franci sco provides, noreover, that Japan
must accept the judgenments of the International MIlitary Tribunal for the
Far East (I MIFE) and other Allied War Crinmes Tribunals both within and outside

Japan. In addition, although the Nirnberg Charter used new term nology in
referring to “crinmes against humanity” it did not actually create new | aw or
meke illegal behaviour that was previously perm ssible under custonmary

international |law. According to Oppenhei m

“the entire law of war is based on the assunmption that its comands are
bi ndi ng not only upon States but al so upon their nationals, whether
menbers of their armed forces or not. To that extent no innovation was
inmplied in the Charter annexed to the Agreenent of 8 August 1945, for

t he puni shment of the Major War Criminals of the European Axis inasnuch
as it decreed individual responsibility for war crines proper and for
what it described as crinmes against humanity ...” 38/

Under these precedents, individual officers clearly can and shoul d be puni shed
for their crines.
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35. In addition to the liability of each individual soldier, mlitary and
governmental officers also are liable for the establishnment and mai ntenance

of the “confort stations” by those soldiers and officers under their commuand.
The command responsi bility doctrine provides that superior officers will be
hel d responsible for the illegal acts conmtted by their subordinates: (a) if
t he superiors knew or had reason to know that such acts were about to be
comritted and initiated no preventive action; or (b) if the acts were
comritted and superiors took no neasures to prevent their repetition.39/ The
doctrine was first used as the basis for an international prosecution during
the United States mlitary comrission trial that resulted in the conviction of
Japanese general Tonmoyuki Yanmashita for the killing of tens of thousands of
Filipino and American prisoners of war. The principles underlying the
doctrine had, however, emerged at |east as early as the Second World War, when
recomrendati ons were made at Versailles that Germany's Kaiser be tried as a
war crim nal because he and the conmandi ng officers under him “could at |east
have mitigated the barbarities commtted during the course of the war” by
their subordi nates. 40/ Comentators have traced the foundations of the
command responsibility as far back as fifteenth century France4l/ and the
Roman Enpire in 19 B.C. 42/ The principle was nost clearly articulated in
several of the Nirnberg trials and in the post-war trial of United States

Col onel Medina for the 1969 My Lai massacre in Viet Nam - prosecutions, it
shoul d be noted, that applied pre-existing customary norms.

36. The wi despread and systematic involvenent of the Japanese military in
the establishment and operation of the “confort stations” ensures that senior
of ficers of the Japanese nmilitary nust have had actual or constructive

know edge of the existence of the “confort stations”. It is also inportant
to note that md-level Japanese mlitary officials who were involved in or
responsi ble for the “confort stations” may not escape crimnal liability by

asserting a “superior orders” defence, as such a claimmy only be consi dered
in mtigation of any punishnent that is actually inposed. 43/

37. Japan is clearly the npost appropriate |ocation to conduct crim nal
prosecutions of those responsible for inplenenting the “confort station”
system The Korean Council for the Wwnen Drafted for Sexual Slavery by Japan
filed a conplaint in 1994 with the Chief Prosecutor in Tokyo seeking crini nal
prosecuti on of Japanese military officers and others involved in the operation
of the “confort stations”. 44/ The Japanese Governnent should act as a matter
of urgency on this conplaint and should seek to bring charges agai nst any
surviving individuals who operated or frequented the mlitary's rape centres.

38. Ot her national courts nay also be avail able to hear crim nal

proceedi ngs, particularly since the principle of universal jurisdiction in
cases involving slavery, crinmes against humanity and war crines properly
permts any nation capturing the perpetrators of such universally condemed
crimes to prosecute the offences. 45/ Nonetheless, while international |aw
permits the exercise of universal jurisdiction, enabling national |egislation
is necessary for suits to actually nove forward. 46/ |In Canada, for exanple,
this legislative basis is section 7 (3.71) of the Crimnal Code, which

provi des that anyone who has committed a crime against humanity or a war crinme
out si de Canada can be tried as if the crine had been cormitted i n Canada. 47/
In the first prosecution ever attenpted under this provision, the accused was
a former nenber of the gendarmerie in Hungary who had assisted in the forced
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confinement of Jews under Nazi command. 48/ Other jurisdictions should take
all steps necessary to prosecute those Japanese nilitary and governnent
officials who were involved in or responsible for the “confort stations” in
their donmestic courts, including, but not limted to, the enforcenent of
donmestic laws granting jurisdiction for such offences and the provision of

| egal assistance and interpreters to the victinms.

39. Crim nal charges that nmay be brought against individual officers or
command officials at this point in time would not be time-barred. Crines
agai nst humanity and war crinmes are not subject to any statute of limtations.
They may not be extingui shed by the passage of tine. Indeed, in 1953, a
United Nations report on international jurisdiction over crinmes (A 2645)
stated that a concept of a statute of limtations does not exist in present
international law. 49/ In the Barbie prosecution, the French Court of
Cassation simlarly held that customary international |aw did not recognize
a statute of limtations for crinmes against humanity. 50/ Additionally,
treaty law confirms that the international conmunity will not bar clains
for egregious violations of international |aw, such as war crimes or crines
agai nst humanity, under statute of limtations concerns.

40. Even if a statute of limtations could conceivably be invoked, it is
not applicable in this situation where new material facts have cone to |ight
recently. The first official hearings on the “confort stations” were not held
by Japan until 1992, and it was not until 1993 that the Japanese Gover nnent
recogni zed the Japanese nilitary's role in establishing and adm nistering the
“confort stations”. In light of the exceptional circunstances that prevented
the “confort wonen” from adequately pursuing their clainms and the failure of
the Japanese Government to adequately address the role that the Japanese
mlitary played in establishing and maintaining these rape centres, the
interests of justice require that any applicable statute of limtations would
begin to run no earlier than the date of the 1992 adm ssions by the Japanese
Gover nment .

B. State responsibility and liability to pay conpensation

41. Prior to the Second World War, it was clear that a Governnent and its
officials could be held liable for violations of international |aw under a
theory of “original liability” for acts performed by a Governnment and “actions

of the | ower agents or private individuals as are perforned at the
Government's conmmand or with its authorization”. 51/ A State that is
originally liable for a violation of international |aw has committed an act

of “international delinquency”. An “international delinquency” consists of
“any injury to another State commtted by the Head or Governnent of a State in
violation of an international |legal duty. Equivalent to acts of the Head and
Government are acts of officials or other individuals conmanded or authorized
by the Head or CGovernment”. 52/ The responsible State is then liable “to pay
compensation for injurious acts of its officials which, although unauthorized,
fall within the normal scope of their duties”. 53/ Therefore, a State was
consi dered liable for conm ssion of an injury to an individual alien within
its territory if an agent of the State caused wongful injury to that

i ndi vidual. Thus, Japan is liable for the actions of its mlitary and any

of its agents, including the private individuals who ran and profited from
“confort stations” at the request of the Japanese military. 54/
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42. The Japanese Governnment is also |liable for its failure to prevent the
harm that was inflicted on the “confort wonen”. Under customary internationa

law, States are liable for failing to act to prevent harmto aliens.

Article 3 of the Hague Convention No. IV of 1907, which reflected customary
international |aw by the Second World WAar, provided that a party to the

1907 Convention that violated the Convention's provisions was liable to pay
conmpensation for the violation and “shall be responsible for all acts
comritted by persons formng part of its arned forces”. This principle of
responsi bility and conpensati on has been descri bed as an extension of the
principle of respondeat superior to the [aw of nations, making States |iable
for the acts of their mlitary forces. 55/ Pursuant to article 3 of the Hague
Convention, each State has a duty to prevent, investigate, and punish gross
human rights violations and viol ati ons of fundanmental freedons. The Japanese
Government, therefore, is independently liable for failing to prevent harmto
the “confort wonen” and to punish the offenders. 56/

43. These legal rules date back at least to the 1920s. For exanple, in 1927
a Ceneral Clains Conm ssion awarded damages to a wi dow in theJanes case to
compensate for the Mexican Governnment's failure to apprehend and prosecute the
person who nurdered the woman’s husband during the Revolution.57/ The

Commi ssion stated that the Mexican Governnent was “liable for not having
measured up to its duty of diligently prosecuting and properly punishing the
of fender”. 58/ In its decision, the Conm ssion explicitly rejected the view
that the failure of a State to punish wongdoers shoul d be deened approval of
the crim nal conduct, thus nmeking the Government conplicit in the nurder
itself. Instead, the Conm ssion held that a State's failure to prosecute and
puni sh the of fender against an alien was a separate offence by the State
Theref ore, damages included both compensatory damages for Janes's death and
addi ti onal damages to the famly for the indignity of the I|ack of

puni shnment. 59/

44. The Japanese Governnment has al so argued that because conventi onal
international law is deened to regul ate rel ationshi ps between States, rather
than rel ati onshi ps between individuals and States, no claimmy be nmade

agai nst Japan by individual “confort wonen”. 60/ This argunent, however, is
clearly without merit since by the late 1920s international |aw recogni zed
that when a State injured the nationals of another State, it inflicted injury
upon that foreign State and was therefore |liable for damages to make whol e the
injured individuals. Moreover, international |aw recognizes that individuals
are also “subjects of rights conferred and duties inposed by internationa
law. . 61/

1. I ndi vi dual conpensati on

45. The “confort wonen” have expressed their belief that the Governnment of
Japan shoul d provide: sincere and individual apol ogies; acknow edgnent of the
participation of the Japanese Government and army command; recognition of the
nature and the extent of the violations of international |aw, and conpensation
for individual victins (see E/CN. 4/1996/53/Add.2). As noted above, the
Japanese Governnent's assertions that individuals are not subjects of
international |aw are contradicted by several sources of international |aw,

i ncluding: the Hague Convention No. IV of 1907; the Paris Peace Conference of
1919 (Treaty of Versailles); the Charter of the Tokyo War Crimes Tribunal; and
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customary international |aw. These various |egal docunents and theories
denonstrate the obligation of States to pay conpensation for breaches of
international law. In addition, as Theo van Boven noted in his study, a
State’s responsibility for breaches of international obligations inplies a
simlar and corresponding right on the part of individuals to conpensation for
such breaches. The Treaty of Versailles, for exanple, provided that

i ndi viduals could bring clainms for danages agai nst Cermany.

46. In particular, a “prine purpose” of article 3 of the Hague Conventi on
“was fromthe outset to provide individual persons with a right to claim
conpensation for damages they suffered as a result of acts in violation of the
Regul ations.” 62/ Although this | anguage is not expressed in article 3, “the
drafting history of the article |l eaves no room for doubt that this was
precisely its purpose.” 63/ Notably, while the term“reparation” may take the
formof restitution, indemity, nonetary conpensation or satisfaction, 64/
“Article 3 specifically and solely utilizes the term'conpensation,'”65/

whi ch, by definition, nmeans “paynent of a sum of money to nake good the
damage ...”". 66/ Thus, “[t]he use of this terminstead of the nore genera
"reparation’ nmay be seen as yet another indication that ... the drafters of
the article had in mnd the case of individual persons, victinms of the |aws of
war, who wish to bring a claimfor the injury or damage they suffered.”67/

47. In addition, the 1927 decision of the Permanent Court of International
Justice (PCIJ) in the Chorzow Factory case held that if the situation prior to
an act in violation of international |aw could not be restored (e.g. property
returned), conpensation nust be paid. 68/ Since restoration of the victins

of the “confort stations” to their status prior to this violation is

clearly inpossible, conpensation nust be paid. Oher PCIJ decisions
simlarly confirmthe existence in international |aw of rights including
conpensation for private individuals. 69/ |Indeed, Japan itself has

acknow edged the possibility - if not the necessity - of individual
compensation for breaches of international |aw. Agreements concluded by Japan
with some of the Allied Powers specifically refer to individual redress,

unli ke those agreenents concluded with Korea and the Philippines, which refer
only to State clains for redress. 70/ For exanple, the G eece-Japan
Agreenent, the United Ki ngdom Japan Agreement, and the Canada-Japan Agreenent
all contain provisions for conpensation “for personal injury or death which

arose before the existence of a state of war ... for which the Governnment of
Japan [is] responsible according to international law 7”71/ Particularly in
light of the Governnent's prior adm ssions - inplenented through nunerous

treaties - the Governnent's claimthat individual conpensation is not
perm ssible as a renedy for governnmental violations is sinmply not credible.

48. In short, the individual “confort wonen” clearly have a right to
adequat e conmpensation for the harns they suffered at the hands of Japanese
Government and military officials.

2. Civil suits for conpensation

49. In the absence of appropriate action by the Japanese Governnent to neet
their continuing | egal obligations, surviving “confort wonen” may be able to
bring civil suits before judicial tribunals for conpensation. Recourse nmay be
avail able to tribunals in Japan and in other jurisdictions if Japanese courts
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fail to grant adequate renedies. G ven the nature and magni tude of the harns
comm tted, these remedi es should be pursued, notw thstandi ng the passage of
tinme.

50. Clearly Japan is the nost appropriate venue for the introduction of

civil suits related to the “confort wonen” tragedy. The recent court decision
fromthe Shinonoseki branch of the Yamaguchi District Court in April 1998
concerni ng the Japanese Governnment’s liability to the “confort wonen” is a

wel come indication that some of these wonen may ultimately receive | ega
redress through Japanese courts. 72/ In this recent case, a Japanese district
court found that the Japanese Government had a duty to enact legislation to
conpensate the confort wonen and that “by neglecting the confort wonen for
many years, the defendant country [Japan] exacerbated the pain and comritted a
new harm” 73/ The court noted, noreover, that:

“[u] pon exam nation of facts presented in this case, the confort wonen
system was extrenely sexist and racist, disgraced wonen, tranpled on
racial pride, and can be seen as a violation of fundanmental human rights
relating to the core val ues expressed in Section 13 of the Japanese
Nat i onal Constitution.” 74/

51. The court decision ultimtely held the Governnent of Japan |iable and
ordered paynments to three wonen nationals of the Republic of Korea of

300, 000 yen each (approximately US$ 2,300). 75/ Several other cases have al so
been filed in Japan by groups of Filipino, Korean, 76/ Dutch, 77/ and

Chinese 78/ citizens, as well as Koreans living in Japan. 79/ The first case
was filed in 1991, 80/ and at |east six different groups of wonen had filed

| awsuits as of July 1996. 81/

52. If renedi es avail able within Japan prove inadequate, the “confort wonen”
may al so seek redress in the courts of other countries that grant jurisdiction
for such offences. 1In the United States, for exanple, the Alien Tort C ains

Act (ATCA) grants jurisdiction to United States courts to hear civil actions
for torts conmtted in violation of the |law of nations or United States treaty
law. This avenue should be vigorously pursued by the “confort wonmen” as a
potential forumfor redress.

3. Agreenents on the settlenents of clains

53. The Governnent of Japan, while denying any liability to pay
compensation, argues in the alternative that conpensation clains have in any
event been settled or waived through the operation of the peace treaties
concl uded by Japan follow ng the cession of hostilities. Wth respect to the
cl ai ms of Republic of Korea nationals, the Government of Japan relies on
article Il of the 1965 Settl ement Agreenent between Japan and Korea under

whi ch the parties agreed that “problens concerning property, rights, and
interests of the two Contracting Parties and their nationals (including
juridical persons) and concerning clainms between the Contracting Parties and
their nationals ... is settled conpletely and finally” (enphasis added).

54. Wth respect to other nationals, the Japanese Governnent has simlarly
argued that all clains were resolved by the Treaty of Peace that it signed
with the Allied Powers in San Francisco on 8 Septenber 1951. Japan's
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compensation to the former Allied Powers are set forth in great specificity in
article 14 of the treaty. Article 14 also includes a section waiving al
clains not set forth in the treaty. Japan relies on the waiver provision to
argue that the treaty bars the fornmer “confort wonmen’ s” clainms. The waiver
provision (art. 14 (b)) reads:

“Except as otherwi se provided in the present Treaty, the Allied Powers
wai ve all reparations claim of the Allied Powers, other clains of the
Allied Powers and their nationals arising out of any actions taken by
Japan and its nationals in the course of the prosecution of the war, and
clains of the Allied Powers for direct mlitary costs of occupation.”

55. The Governnent of Japan’s attenpt to escape liability through the
operation of these treaties fails on two counts: (a) Japan's direct

i nvol venent in the establishnment of the rape canps was conceal ed when the
treaties were witten, a crucial fact that nust now prohibit on equity grounds
any attenpt by Japan to rely on these treaties to avoid liability; and (b) the
pl ai n | anguage of the treaties indicate that they were not intended to
foreclose claims for conpensation by individuals for harms commtted by the
Japanese military in violation of human rights or humanitarian | aw.

56. At the tinme these and other post-war treaties were signed, the Japanese
Government conceal ed the extent of the Japanese nmilitary’s involvenment in the
horrifying treatnment of the “confort wonmen.” 82/ Although there was clearly
anpl e know edge within Korea, the Philippines, China and |Indonesia that wonmen
and girls had been enslaved and raped during the war, the system c invol venent
of the Japanese Inperial Arnmy was conceal ed by Japan follow ng the war.
Private “entrepreneurs”, rather than the Japanese mlitary, were suspected and
often bl aned for the energence of these rape centres.

57. G ven that the Japanese Governnent hid its involvenment in these crines
for such a long tinme and, indeed, continues to deny legal liability for them
it is inproper for Japan to argue that the settlement agreenents or any other
post-war treaties were intended to resolve all clains involving the “confort
wonmen”. The signatories could not have contenpl ated resolving clainms for
actions that were not, at the tinme, believed to be connected directly to the
Japanese nmilitary.

58. It is also self-evident fromthe text of the 1965 Agreenent on the
Settl ement of Problens concerning Property and Clains and on Economi c
Cooperati on between Japan and the Republic of Korea that it is an economc
treaty that resolves “property” clains between the countries and does not
address human rights issues. 83/ There is no reference in the treaty to
“confort wonmen”, rape, sexual slavery, or any other atrocities committed by

t he Japanese agai nst Korean civilians. Rather, the provisions in the treaty
refer to property and comercial relations between the two nations. In fact,
Japan's negotiator is said to have prom sed during the treaty tal ks that Japan
woul d pay the Republic of Korea for any atrocities inflicted by the Japanese
upon the Koreans. 84/

59. Moreover, it is clear fromthe outline of clainms presented by the Korean
representatives to Japan that “nothing in the negotiations concerns violations
of individual rights resulting fromwar crines, crinmes against humanity,
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breaches of the slavery convention, the convention against the traffic in
wonen, or customary norns of international |aw ” 85/ And while Japan did make
explicit apologies and agree to pay personal injury conpensation in its
treaties with Western powers, it did not do so with the Koreans. 86/ The
generic use of the term*“clainms” under article Il of the Settlenment Agreement
nmust therefore be read in the context of this factual background. Clearly,
the funds provided by Japan under the Settl enent Agreenent were intended only
for econom c restoration and not individual conpensation for the victins of
Japan's atrocities. As such, the 1965 treaty - despite its seem ngly sweeping
| anguage - extingui shed only econom ¢ and property clains between the two
nations and not private clainms, and Japan nust still be held responsible for
its actions. 87/

60. As noted above, the plain | anguage of article 14 (b) of the 1951 peace
treaty waives all reparations clains and other clains of the Allied Powers and
their nationals arising out of actions taken by Japan and its nationals during
the war ... (enmphasis added).” By distinguishing between the clainms for
“reparations” and “other clainms”, this |anguage clearly indicates that the
wai ver does not apply to conpensation of the Allied Powers' nationals. The
only reparations contenplated in the waiver are those of the Allied nations
thenmsel ves. The only clainms of the Allied Powers' nationals contenplated by
the wai ver are those “other” than reparations. Thus, the clains for
conpensation by the fornmer “confort wonen” are not barred by the waiver at al
because they do not fall within the clains discussed in the treaty.

61. In addition, although China is not a signatory to the 1951 peace treaty,
the treaty does discuss China's rights vis-a-vis Japan follow ng the war.
Interestingly, the treaty states in article 21 that China is entitled to
benefits under article 14 (a) (2), which sets forth the specific reparations
owed by Japan, but does not state specifically that China is subject to the
wai ver provision in article 14 (b). Because the waiver does not apply to
China, there is no basis for the Japanese Governnent to argue that the treaty
bars Chinese nationals from seeking reparations from Japan.

62. As with the 1965 Settl ement Agreement between Japan and Korea, noreover,
the interests of equity and justice nust prevent Japan fromrelying on the
1951 peace treaty to avoid liability when the Japanese Government failed to
reveal at the tine of the treaty the extent of the Japanese military’s

i nvol venent in all aspects of the establishnment, maintenance and regul ation of
the confort stations. 88/ As an additional principle of equity, whenjus
cogens norns are invoked, States that stand accused of having violated such
fundanental |[aws nmust not be allowed to rely on nmere technicalities to avoid
liability. And, in any event, it nust be enphasized that Japan may al ways
voluntarily set aside any treaty-based defences to liability that may be

avail able to themin order to facilitate actions that are clearly in the
interests of fairness and justice.

C. Recomendati ons

1. The need for nmechanisns to ensure crimnal prosecutions

63. The United Nations Hi gh Conm ssioner for Human Ri ghts should work for
the prosecution in Japan, and in other jurisdictions, of those responsible for
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the atrocities that have now been clearly linked to the actions of the
Japanese military in establishing the Japanese rape canps. It is incunbent
upon the United Nations to ensure that Japan fully satisfies its obligation to
seek out and prosecute all those responsible for the “confort stations” who
remain alive today and that other States simlarly do all they can to assi st
in the capture and prosecution of offenders in other jurisdictions.

Accordi ngly, the High Comm ssioner, together with Japanese officials, should
work to: (a) gather evidence on individual mlitary and civilian personne

who may have established, supported or frequented Japanese rape centres during
the Second World War; (b) interview victins; (c) forward the preparation of
cases for trial to Japanese prosecutors; (d) work with other States and
survivors’ organizations to identify, arrest and prosecute offenders within
their jurisdictions; and (e) assist States in any way in the devel opnent of

| egislation to allow such prosecutions in their jurisdictions.

2. The need for nechanisns to provide | egal conpensation

64. The Sub- Comm ssion has joined other United Nations bodies in “wel com ng”
the creation in 1995 of the Asian Wnen's Fund. The Asian Wonen’ s Fund was
established by the Japanese Governnment in July 1995 out of a sense of noral
responsibility to the “confort wonmen” and is intended to function as a

mechani smto support the work of NGOs that address the needs of the “confort
wonen” and to collect fromprivate sources “atonement” noney for surviving
“confort wonen”. 89/ The Asian Wnen's Fund does not, however, satisfy the
responsibility of the Governnment of Japan to provide official, |egal
conpensation to individual women who were victinms of the “confort wonen”
tragedy, since "atonenent” money fromthe Asian Wonen's Fund is not intended
to acknow edge | egal responsibility on the part of the Japanese Governnent for
the crines that occurred during the Second World War.

65. Because the Asian Wonen’s Fund does not in any sense provide |ega
compensation, a new adm nistrative fund for providing such conpensation should
be established with appropriate international representation. To acconplish
this, the United Nations Hi gh Conm ssioner for Human Rights should al so

appoi nt, together with the Governnment of Japan, a panel of national and

i nternational |eaders with decision-making authority to set up a swift and
adequat e conpensation schene to provide official, nonetary conpensation to the
“confort wonmen”. Accordingly, the role of this new panel would be to

(a) determ ne an adequate | evel of conpensation, |ooking to compensation that
may have been provided in conparable settings as guidance; (b) establish an
effective system for publicizing the fund and identifying victinms; and

(c) establish an administrative forumin Japan to expeditiously hear al

clains of “confort women”. 90/ Such steps, noreover, should be taken as

qui ckly as possible in light of the advancing age of the confort women.

3. Adequacy of conpensation

66. An appropriate |evel of conpensation should be based on considerations
such as the gravity, scope and repetition of the violations, the intentiona
nature of the crimes conmitted, the degree of culpability of public officials
who violated the public trust, and the extensive time that has passed (and
thus the |l oss of the present value of the nmoney, as well as the psychol ogica
harm caused by the extensive delay in relief). 1In general, conpensation
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applies to any econom cally assessabl e damage, such as physical or nental

harm pain, suffering and enotional distress; |ost opportunities, including
education; | oss of earnings and earning capacity; reasonable nedical and other
expenses of rehabilitation; harmto reputation or dignity and reasonabl e costs
and fees of |egal or expert assistance to obtain a remedy. Based on these
factors, an adequate |evel of conpensation should be provided w thout further
delay. 91/ Some consideration should also be given to the | evel of
conpensation that may be required to act as a deterrent to ensure that such
abuses will not occur in the future.

4. Reporting requirenments

67. Finally, the Governnent of Japan should be required to subnmit a report
to the United Nations Secretary-Ceneral at |east twi ce a year detailing the
progress that has been made in identifying and conpensating the “confort
wonmen” and in bringing perpetrators to justice. The report should al so be
made avail able in both Japanese and Korean and distributed actively both

wi thin and outside of Japan, particularly to the “confort wonen” thensel ves
and in the countries where they currently reside.

VII. CONCLUSI ON

68. The present report concludes that the Japanese Government remmins liable
for grave violations of human rights and humanitarian |aw, violations that
anount in their totality to crinmes against humanity. The Japanese
Governnment’s argunents to the contrary, including argunents that seek to
attack the underlying humanitarian | aw prohibition of enslavenment and rape,
remai n as unpersuasi ve today as they were when they were first raised before
the Nurnberg war crines tribunal nore than 50 years ago. |In addition, the
Japanese Governnent’s argunent that Japan has already settled all clains from
the Second World War through peace treaties and reparati ons agreenents
following the war remnins equally unpersuasive. This is due, in |large part,
to the failure until very recently of the Japanese Governnent to admt the
extent of the Japanese military s direct involvenent in the establishnent and
mai nt enance of these rape centres. The Japanese Government’s silence on this
poi nt during the period in which peace and reparations agreenents between
Japan and other Asian Governnents were being negotiated follow ng the end of
the war nmust, as a matter of |aw and justice, preclude Japan fromrelying
today on these peace treaties to extinguish liability in these cases.

69. The failure to settle these clains nmore than half a century after the
cessation of hostilities is a testanent to the degree to which the |ives of
wonmen continue to be undervalued. Sadly, this failure to address crines of a
sexual nature committed on a massive scale during the Second World War has
added to the level of inmpunity with which simlar crimes are commtted today.
The Governnent of Japan has taken sone steps to apol ogi ze and atone for the
rape and ensl avenent of over 200,000 wonmen and girls who were brutalized in
“confort stations” during the Second World War. However, anything |less than
full and unqualified acceptance by the Governnent of Japan of legal liability
and the consequences that flow fromsuch liability is wholly inadequate. It
must now fall to the Governnent of Japan to take the necessary final steps to
provi de adequate redress.
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Not es*

1/ This term has obvi ous derogatory connotations and is used solely
inits historical context as the termassigned to this particular atrocity.
In many ways, the unfortunate choice of such a euphemstic termto describe
the crine suggests the extent to which the international community as a whol e,
and the Governnent of Japan in particular, has sought to m nimalize the nature
of the violations.

2/ St atenment by Japanese Prinme M nister Tomiichi Mirayama, July 1995,
reprinted in Asian Wonen's Fund (an official programre description). See also
Japan's policy on the issues of violence agai nst wonen and “confort wonen”
(E/CN. 4/ 1996/ 137, annex) submitted to the Comm ssion on Human Rights at its
fifty-second session.

3/ Asi an Wonen's Fund, i bid.

4/ | bid.
5/ Karen Parker and Jennifer F. Chew, “Conpensation for Japan's Wrld
War |1 war-rape victins”, Hastings International and Conparative Law Revi ew

vol . 17, 1994, pp. 497, 498-499.

6/ Ibid., p. 499 and note 6 (citing a 1975 statenent by
Sei juro Arahune, Liberal Denocratic Party nember of the Japanese Diet,
t hat 145,000 Korean sex slaves had died during the Second World War).

7/ | bi d.
8/ The First Report on the Issue of Japan's Mlitary “Confort Wmen”,

Centre for Research and Docunentation on Japan's War Responsibility,
31 March 1944, pp. 3-4.

9/ | bid.

10/ I bid., pp.5-16 and E/CN. 4/1996/ 137, annex. See also Report of the
Comrittee of Experts on the Application of Conventions and Recommendati ons,
I nternational Labour Conference, 83rd session, 1996, report Il (Part 4A)

paras. 103-107, 114.

11/ R. Jackson, The Nurenberg Case xiv-xv, 1971 (citing the The Fina
Report to the President on the Nurenberg Trials).

12/ See Parker and Chew, supra note 5, p. 521 and note 135; Bassi ouni
mai n report, note 14.

13/ See generally Renee Col ette Redman, “The League of Nations and the
right to be free fromenslavenent: the first human right to be recognized as
customary international |aw, Chicago-Kent Law Review vol. 70, 1994, pp. 759,

* References already cited in the main report are not duplicated in the
appendi x; the reader is referred to the appropriate note in the main report.
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760; Slavery, report submtted by Benjam n Wittaker, Special Rapporteur of
the Sub- Comm ssion (United Nations publication, Sales No. E. 84.XIV.1),
updating the Report on Slavery by Mhamed Awad, submitted to the

Sub- Conmmi ssion in 1966 (United Nations publication, Sales No. E. 67.XIV.2).

14/ Hunmphrey, main report, note 33.

15/ The Lawrence, case cited in J.B. Mwore, H story and Digest of the
International Arbitrations to which the United States has been a Party
vol . 3, 1989, pp. 2824, 2825.

16/ M Cherif Bassiouni, International Crinmes: Digest/lndex of
International Instrunments 1815-1985 vol. 1, 1986, p. 419 and nmin report,
note 14 (detailing the incremental history of the international abolition of
sl avery).

17/ See International Fellowship of Reconciliation, Recomrendations to
Japan on “sexual slavery”, 7 February 1994 (conmunication to the Government of
Japan) .

18/ Bassi ouni, main report, note 14.

19/ Ibid., pp. 283-287 (noting that although enslavenent was not
specifically addressed in Japanese crimnal |law prior to 1944, the crine of
ensl avenent was subsumed under applicable crinmes of kidnapping and forcible
confi nenent) .

20/ See, e.g., The First Report on the Issue of Japan's Mlitary
“Confort Wonen”, supra note 8, p. 79; see also Redman, supra note 13, p. 763
(stating that the Slavery Convention became customary international |aw as
of 1937).

21/ See also Finn Seyersted, United Nations Forces in the Law of Peace
and War, 1966, pp. 180-182.

22/ Trial of the Major WAar Criminals Before the International Mlitary
Tribunal, vol. 1, p. 218.

23/ Ceneral Assenbly resolution 95 (1) of 11 December 1946 entitl ed,
“Affirmati on of the Principles of International Law recognized by the Charter
of the Nirnberg Tribunal”; General Assenbly document A/ 64/Add.1 of 1946
Yvonne P. Hsu, “'Confort women' from Korea: Japan's sex slaves and the
legitimacy of their clains for reparations”, Pacific RimLaw and Policy
Journal, vol. 2, 1993, pp. 97, 110; The First Report on the |Issue of Japan's
Mlitary “Confort Wonen”, supra note 8, p. 76.

24/ See generally Meron, main report, note 25; Frits Kal shoven,
article 3 of the Convention (1V) concerning the Laws and Custom of War on
Land, signed at The Hague, 18 Cctober 1907, in “Renenbering what we have tried
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to forget”, ASCENT, 1997, pp. 16-30.

25/ See John A. Appleman, Mlitary Tribunals and International Crines
1954, p. 299 (citing the 1946 case of Washi o Awachi in Batavia, |ndonesia,
whi ch recogni zed enforced prostitution as an offence); Hsu, supra note 23,
pp. 109-110; Meron, main report, note 25, p. 426, note 13; Verdict 231 of the
Tenporary Court-Martial in Batavia (designating as war crinmes “abduction of
girls and wonen for forced prostitution”, “coercion to prostitution” and
“rape” and convicting several defendants on those grounds).

26/ See Hsu, supra note 23, p. 107 (citing “fam |y honour” |anguage in
support of the argument that international |aw forbade abuses of confort
wonen); U. Dol gopol and S. Paranjape, main report, note 48, p. 160 (“The
concept of family honour includes the right of womren in a fanmily not to be
subjected to the humliating practice of rape”.).

27/ Pictet, main report, note 51, p. 201, note 1 (stating that
the provisions of article 27 of the Geneva Convention had their origin in
article 46 of the Hague Convention Regul ations); Theodor Meron, Human Ri ghts
and Humanitarian Norms as Customary Law(Oxford: Clarendon Press, 1989),
p. 47.

28/ See, e.g., Hsu, supra note 23, p. 111 and note 97 (arguing that
the Geneva Convention is nerely a codification and extension of pre-existing
customary international law); Pictet, main report, note 51, p. 205 (stating
that the provision regarding the protection of wonen was based on a provision
i ntroduced into the Prisoners of War Convention in 1929).

29/ See the discussion in the main report.
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/ Meron, main report, note 25.
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/ Rape and Sexual Assault, main report, note 10

32/ The First Report on the Issue of Japan's Mlitary “Confort Wnmen”,
supra note 8, p. 76

33/ See generally Bassiouni, main report, note 26, pp. 114-139;
Appl eman, supra note 25, pp. 46-53; Hsu, supra note 23, p. 109, note 84.

34/ Views of the Governnment of Japan on the addendum 1
(E/CN. 4/ 1996/ 53/ Add. 1) to the report presented by the Special Rapporteur
on vi ol ence agai nst wonen. Document circulated informally by the Gover nnent
of Japan at the fifty-first session of the Commi ssion on Human Ri ghts,
pp. 15-19, 23.

5 lbid., p. 24.

6/ See Japan Federation of Bar Associations (JFBA), Recommendati ons
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on the Issue of “Confort Whnen”, January 1995, p. 26; David Boling, “Mass
rape, enforced prostitution, and the Japanese Inperial Arnmy: Japan eschews
i nternational |egal responsibility”, Colunbia Journal of Transnational Law
vol. 32, 1995, pp. 533, 545.

37/ JFBA, ibid.

38/ L. Oppenheim |International Law. A Treatise H. Lauterpacht
(ed.), 7th ed. (London, New York: Longmans Green, 1948-1952), sect. 153.

39/ See Christopher N. Crowe, “Conmand responsibility in the
former Yugoslavia: the chances for successful prosecution”, University
of Richnmond Law Review vol. 29, 1994, pp. 191, 192; Security Council
resol ution 827 (1993).

40/ Crowe, ibid. (citing Report presented to the prelimnary peace
conference, in Leon Friedman (ed.), The Law of War: A Docunentary History
vol. 1 (New York: Random House, 1972), pp. 842-853-854).

41/ L.C. Green, “Command responsibility in international humanitarian
|l aw’, Transnational Law and Contenporary Problems vol. 5, 1995, pp. 319, 320.

42/ Crowe, supra note 39, p. 194.
43/ See generally Anthony D Amat o, “Superior orders vs. comrand
responsibility”, American Journal of International Law vol. 80, 1986, p. 604;
The Ll andovery Castle case. Judgenent in the case of Lieutenants Dithmar
and Bol dt, Supreme Court of Leipzig, 16 July 1921. Reprinted inAnerican

Journal of International Law vol. 16, 1922, p. 708.

44/ See “Conpl aint” <http://ww. peacenet.or. kr/"jdh/econfort/library/
compl ai nt/ conp. ht m

45/ See generally Theodor Meron, “International crimnalization of
internal atrocities”, Anerican Journal of International Law vol. 89, 1995,
p. 554; Filartiga v. Pena-lrala 630F.2nd876 (United States 2nd Cir. 1980).

46/ Meron, ibid., p. 569.

7/ See Regina v. Finta 88 C.C.C 3d.417 (1994).

48/ I bid.

49/ See also Friedl Weiss, “Tine limts for the prosecution of crines
agai nst international law’, British Yearbook of International Law vol. 53,
1982, pp. 163, 185.

50/ Fédérati on nationale des déportés et internés résistants et
patriotes v. Barbiein [nternational Law Review main report, note 70.
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51/ Oppenheim supra note 38, sect. 140.
52/ I bid., sect. 151.
53/ I bid., sect. 150.

54/ There may be sonme small nunber of cases in which the Japanese
mlitary cannot be held directly liable for the treatnent of wonen in the
third category of confort stations. |In these cases, the mlitary may,
however, still be held Iiable under a theory of “vicarious liability”, which
as defined by Oppenheim (ibid., sect. 149) applies to “certain unauthorized
injurious acts of [States'] agents, of their subjects, and even of such aliens
as are for the time living within their territory”

5/ Kal shoven, supra note 24, p. 9.

56/ See E/CN. 4/ Sub. 2/1996/17; the JBFA (supra note 36, pp. 22-25) has
recogni zed that these principles inpose upon Japan a responsibility to nake
reparations to the confort wonen.

57/ Janes case (United States v. Mexico), United Nations Reports of
International Arbitral Awards vol. 4, 1926, p. 82

58/ Ibid., p. 82.
59/ Ibid., p. 89.

60/ Vi ews of the Governnent of Japan, supra note 34, pp. 28-32
61/ Oppenheim supra note 38, sects. 1, 7.

62/ Kal shoven, supra note 24, p. 11

63/ | bi d.

64/ | bi d.

65/ Ibid., pp. 12-13.

66/ Ibid., p. 12.

67/ | bi d.

68/ Chorzéw Factory (Merits), Pernmanent Court of International
Justice (PCIJ), Judgenent No. 13, Series A No. 8-17, 1927, p. 29. See
al so the van Boven study.

9/ PClJ Advisory Opinion No. 15, Series B, No. 15, pp. 17-18.
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70/ The agreements with Greece, the United Kingdom Switzerland,
Sweden and Denmark all include provisions for conpensation for persona
injuries, while settlements with Japan's formerly occupied territories
typically make no similar reference. Hsu, supra note 23, pp. 103-104.

71/ Richard B. Lillich and Burns H Weston, International C ains,
Their Settlenent by Lunmp Sum Agreenents. Part Il: The Agreenents
(Charlottesville: Univ. Press of Virginia, 1975), pp. 334, 231, 249.

72/ “Claimfor Conpensation of Pusan Confort Wmen and Wonen's
Vol unt ary Labor Corps and Demand for O ficial Apology to the Wonen's Vol untary
Labor Corps and to the Confort Wonen”, Decision of 27 April 1998 (follow ng
oral arguments of 29 Septenber 1997), Shinonoseki Branch, Yamaguchi District
Court (unofficial translation).

73/ | bi d.
74/ | bi d.
75/ | bi d. See Dan Grunebaum “VWA'|l sex slaves win historic |awsuit”
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