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- | ~ INTRODUCTION |

By Yozo YOKOTA
Professor, Tokyo University, Faculty of Law

Throughout the human history, women have been consistently victimized and oppressed by .

long-established customs and institutions.  Under the modern legal system, law-

enforcement bodies, such as court and police, which are supposed to help those who are
- vulnerable have become oppressors of women. '

First of all, law itself has discriminated against 'women,- because both legislators and
legislative -organs themselves are gender biased. Up until recently; women in many'
countries were deprived of the right to own property or the right to vote in the national laws.
Even today, not a few countries have discriminatory laws and regulations against women in
terms of marriage and divorce, as well as control of prostitution. BecaUse of these ~
discriminatory legal system, a great number of women are still labeled as criminals or forced '
to become criminals as they struggle to survrve

Furthermore, when any woman is accused as a euspect, she has to suffer ill-treatment by |
police, prosecutors, and judges who are mostly men. - Even those'women who have been
victimized, they are not always treated with care and assrstance although law-enforcement -
and other institutions should provide proper services for their redress. Many cases have
"been reported that female victims suffer twrce once by crrmrnals and secondly by ]udICIa| _
'|nst|tut|ons

Women'’s dignity is affronted and their human rights are violated under the |egél system not
just in Asian countries including Japan, but throughout the world. Fortunately, in recent
years, women'’s dignity under the legal system has become increasingly a major concern as
a consequence of growing awareness of women’s rights in the international community.

Several approaches to protect women’s dignity and human rights under legal system have
been seen in many countries including Japan. Although they are far from satisfactory,
these activities should be welcomed. If we exchange our experrence and learn from each
other, activities to protect women’s dignity and human rights could be encouraged much
further. Thus, we have decided to hold the Expert Meetrng on Women s Dignity and Human
Rights under Legal System. As a member of organizing commrttee for the meetrng | am

+_ most happy to have had experts from Asia/Pacific regron including Indra Sri Lanka,

Phllrpplnes Australia, as well as other parts of the world such as North Africa and Eastern
Europe. It is grateful that all the experts contrrbuted to lively and fruitful exchange of
information and dialogue durrng the meeting.



Summary of the Expert Meeting Discussion _

THE EXPERT MEETING ON WOMEN AND JUSTICE

Nirmala Pandit

Rapporteur

The Asian Women’s Fund had invited experts from the Asia-Pacific region to discuss the
different ‘and intricate situation of Women in the context of national justice system. The
experts brought with them the wealth of e’xperi.ence'as judges, lawyers, academiciéns,
activists and 'diplomats. Members of the UN sub-Commission on the Promotion and
Protectién of Human Rights also brought their expertise to the deliberations of the meeting.

This is the summary of the discussion that followed during the meeting.

Welcome address

Prof. Yokota opened the session sharing a common belief that men have created the legal |
system for their benefit and therefore it has inherited some inadvertent disadvantages for
women. Womén are impaired in this system of courts ahd the patriarchal norms of the
society and the traditional socio-economic-conditioning of the members of the corhmunity.
Some df the court systems have introduced a few protective and affirmative actions in order
to provide bettér protection to women. ‘Unfortunately the court System that is male
dominated and ordinarily operated by men who ma& not understand the delicate situation of
woméh ahd therefore ignore the provisions that are being incorporated for the benefit' of
women. | A"

" The purpose of the expert meeting Was to recognize and identify the problema'nd not point
fingers at any particular judicial system or the State. To appreciate and share the efforts
made by some of the States to improve the situation of women while they interact with the
judicial system. The purpose of the meetiné as todiscuss the measﬁres and suggést "

improvement in the situation of women at all levels, national, regional, international.

’



This rheeting was the first effort in this direction and the AWF’would continue its efforts in
this field. Prof. Yokota welcomed the participants and encouraged them to share their ;
exbertise and give a definitive direction for further action in this area through their |
deliberations. ‘ | o

The participants wefe fequested to present their views to initiate the disdussions. The.

presentations were followed by discussions among the participants who shared their -

. country experiences.

Session | : Protection of women’s Dignity and Rights in Court Proceedings
Chairperson: Ms. Yoko Hayashi (Japan) :

1. Zarinazana Abdul Aziz (Malaysia) 4

“Generally the experience is that the Court process is cold and intimidating. Woman,
a victim of violence, subjected to familial and social pressures, conditioned by the
distinction between the private and the public sphere of activities, finds herself ill .
equippéd to stand before this systam. She finds the-entire court system biased
against women. There are amendments made to the laws relating to rape, domestic
violence, sexual harassment including administrative and proéedural changes in the
working of the court proceedings. In Malaysia, regardiné certain cases the court
proceedings are held in camera. Some of tha laws are amended to prohibit,
admiésion of certain kind of evidence, e.g. evidence as to indicate that the rape
victim was in faét a woman of ‘loose and immoral’ character is prohibi_fed.’ Rape

‘laws have been amended, e.g. the defense of consent is-not permitted in cases of
rape of children below the age\of 16 years. Tp bréach the public/ private sphere the
matter in brought before the crirﬁinal courts. A Woman victim has ta be familiar with
the court. May be her view of the accused is blocked so that she is not threatehed.

Such similar changes are essential in order to protect women.

2. Jocelynne Scutt ( Australia)
Promoting women'’s righfs in court proceedings...is the task of the Anti-

Discrimination Commission. The scope of this legislation is based on the age, sexual



orientation ( bisexual, transsexual, homosexual), séx and gender, political belief,
irrelevant criminal reéords, physical disability or association.

The commission doeé not believe in the ‘win —win’ situation. The reality is that one
has to win while the other is punished for the wrongful acts; e.g. a child abuser does
not have to be in "the,winnin'g situation. It is important to affirm rights and dignity of
women, who are litigants, expert witnesses or accused. Men, judges, jury, recorders,
attorneys, etc man all the courtrooms that are repositories of women"s right. The _
Australian experience has. been that the close courts are not necessarily b'eneficial
to women. It is important that the media repor’ts.on fhe court proceedings in order to
protect women. Media can be harmful, but it is neéessary for adding transparency.

There is a need for training for the all who are involved in the court system.

Hiroto Fujiwara (ICTY) ,

The International Criminal Tribunal for former Yugoslavia has 14 judges with 3 .
wdmen judges. The working of this tribunal is based on two documents, the Statute
and the Rules of procedures. In regard tb the protection of women as witnesses in
fhé cases of sexual harassrﬁent, the proceedings are posted-on the web site and
repdrted by the media. To protect the identity and privacy of the women witnesses
the names and addresses are blocked from the records. Also the images and.the'>
voices are altered. Sometimes the proceedings are held in camera. There is the
need for fithhef improvements in the area of compensation and restitution for

démages, witness protection during and after giving the testimony.

Kamar Ainiah Kamaruiaman (Malaysia)' ,

Two legal systems exist in Mala;lsia, the civil system and the Islamic-Shariah system.
Many a time the presence of a dual Iegél system leads to conflic;in_cj situations.
There is the need for wider définition of rape, including marital rape, child sexual

abuse, and compensation for the victims.

. Sapana Malla
Trafficking is a-major crisis area in Nepal. A large number of women from Nepal are
trafficked to India. However it is observed that very few cases are registered against

traffickers. The women who are rescued are held in shelter homes and not released,



in order to present them as witnesses. Corruption, delay in court pr'oceedings, social
stigma in using certain words the language used by the V|ct|ms patriarchal words
and norms followed by men, etc further hampers the means of |egal protectron for

women.

Discussions ' o | 1

1. Language used by men and women in the court is a point of concern However
that practice cannot justify for the cIosed system of courts. Role of |nterpreters is
important, partrc_ularly when the ’Ianguage used in the court is different from the
language used by the witnesses/experts/victims/accused. Particularly in the |
international courts/tribunals this becomes a crucial matter. ’

2. Dual system of laws/legal system as in Malaysia is a pornt of concern due to the
conflrctlng provrsrons in the civil and shariah law.

3. Integrated service system is'to be encouraged, e.g. in rape cases, it is important
to know the initial proceedings, whether to go the police first or to the hospital -
and provide help to the victim who is facing the trauma. |

4. In Algeria, there are more women mag'istrates..Sexu‘aI harassment and marital

‘,rape. is not an offence therefore the Suprerne Court does not punish such
offenders. . ' - ‘

5. In India, the recent amendments to the laws provide relief to women from coo,rt

 fees. A burden of proof in certain cases lies on the men to prove their innocence
in situations of traditional offences against women, -The Supreme court has
issued directions on incidences of sexual harassment in work places dowry '
~deaths and eves teasmg, etc.

-6. In'Japan, there are 10% women judges, prosecutors and Iawyers Th|s number
is mcreasmg since the , ratrfrcatron of CEDAW by Japan. Courts are open but
family courts are held in camera, rape witness is heard through video recording. -
Stalking is an offence while in cases of domestic violence (in the form of a draft
bill) family counseling is provided. Reconciliation courts handie divorce cases.
Marital rape is still not an offence. Sexual harassment is not an offence but the )

name of the company where such action has occurred needs to be pubtished.



7. Mere increasing the number of women in the Iega.l system is not necessarily
promoting women'’s rights. It is important to see how these women react to the
women's issues. . '

8. In Hong Kong, number of women in judicial system is increasing'.'But'they afe
still not in the posiftion to show any impact in spite of the fact that they may be
sympathetic towards women’s issues.

9. The number of women in\the judicial system is important but that is not sufficient
1o bromote and protect women;s rights.

10.In Népal, there are five women j'ques in the entire judicial system. Unfortunately
even they are not gender sensitive. ‘

11. The ‘UN 2000 Outcome Document’ regards the need to consider marital rape

and domestic violence against women as.offences in all the National Laws.

SESSION Il : Rights of Women Detainees

Chairperson : Hiroko Hashimoto (Japan)

1.

Prathan Watanavanich (Thailand)

In Thailand, many chahges have been made in the laws iﬁ order to protect deen,
particularly, in the criminal law system. Thai law was changed in order to |
agcommodate the UN minimum standard so as to provide protection to women in
prisons. Presently there are more people in prison‘than the prisons could
accommodate. The number of women prisoners has alsé increased. The situation is -
turning into inhuman situation. Thai law has a gender free approach. But the legal
system is favorable to richer class people than tqwards the lower social class.
Female staff is harsher than male staff towards women in prison. Law requires that
the prison staff consist of women in the women part of the prison where the living
quarters of men and women are separated. lllegal foreighers are detained in’

detention houses for a long time. Corruption is another factor that hampers

" improvement and functioning of the detention centers.

2. Kanae Doi (Japan)



In Japan the law is not gender neutral. Persons are detained in the Police detentlon
rooms, up to a period of 24 hours. The law requires that the body search and
medical examination be carried out by the woman officers. Unfortunately that. is
-done in the presence of men officials. She has to announce ioudly before usi’ng the
lavatories or request for a sanitary napkins from the men officials. The detention
house has men and women in the same rooms. In case of foreigners, the detained

women and children-are better treated than the men.

3. Lella Zerrougur (Algeria) 4
Algena is a Muslim country but is not governed by the sharia Iaw The law applicable
is a civil law. in case of criminal law, men and women are equal but in reality, there
ie positive. discrimination in favor of women, e.g. in terms of lesser punishment to
women than to men. In case of pregnant women the execution takes place after the
child completes the age of 2 years. However there are no separate prisons for
women but merely a separate quarter for women in the same prison. There are
fewer women in the ‘prison and the prisons are not equipped for women prisoners
nor are there any efforts for their rehabilitation while in 'rhe prison. When a woman is
in the prison, the family does not support her unlike in the case of a man prisoner.
Generally the family refuses to receive the woman after she completes her prison
term, particularly the ones who were completing their prison terms on account of

their involvement in terrorist groups or sexual offences.

Discussion : L i : : ;

1. Psychological programmes are needed for the benefits of women deteinees.
2. ICRC has adopted a code and also sends a body of experts to investigate the
complaints of torture victims in the prisons. The ICRC does not release this
~ information to any other body except the state authority.
3. InNepal, a drstlnctron is maintained between the prisoner, the legal detainees and the

illegal detainees. However the government machinery is not equipped to handle

situations of psychological trauma, presence of insane women in detention. Custodial



rape is sometimes used as a method of extra judi.cial punishment against the women
members of the Maoist terrorist groups. Rights of detainees are not necessarily 4

~ upheld, including provisions for education, (for children of detarnees) health and

" questions relating to re|ntegrat|on into the society.

4. Australian prisons have created the drug problem and addiction due to anti

“depressants prescribed while in the prison. The research has shown that there is a
high level of suicide attempts among the detainees after their release from the prison_,
particularly the ones belonging to the indigenous community. 75% of the women in
the prison have their children withthem..Women in immigration detehtion houses are
doubly abused due to their illegal status. A

5: Need for positive discrimination durlng and regardrng detention .of women.

In Hong Kong the Vietnamese refugee women were worst treated among those who
were detained on account of their illegal status. The same now applies in cases of
Chinese immigrants to Hong Kong. Many are sent home without proper trial. However
“many cases do not get reported as women do not necessarily report the cases.
7. Reliable statistics need to be collected. But there are always difficulties in collecting
- such data for various reasons, women are silenced, NGOs do not have access to a
large data etc. - _ | |
8. 'The state is afraid of transparency in giving information to the public about the
. detainees. They share information only when they are sure that the mformatlon. is not
very detrimental to the sanctity of the state. ‘
‘9. Need to use international forums to bring action and attention to the cau'se of
women’s rights and dignity. | | '

10. Need to discuss the benefit of separate prisons for women or separate cells for
women in the prisons so that they could be closer to the family residences. in order to
facilitate visits from the family members.. . '

11. Possibility of privatization of prisons/detention homes and separation of d_etention
homes from the police departments. '

SESSION lil : National and International Framework for Protection of Women Vrctlms,

Including Trafflcklng



Chairman : Yozo quota (Japan)

1. Makiyoshi Uehara (Japan) ‘ A
Nearly 5 million foreigners visit Japan every year. This led to improvement in
transbortation,‘tourism,‘I,T industry and econom;/ of Japan. T his also led to increase
in the organized criminal activities. The immigration office has to address all these
aspects including‘police aspects of immigratioh control. Forced deportation by tHe
immigratio_n‘ office is an admihistrati\}é act, which comes into effect only after the " . ‘
criminal procedure comes to an end. With reéa'rd to forced deportation, all aspects
| of human rights are taken into consideration, e.g. treatment during_detention, police .
treatmént, eté. 'Th_ere are incidences of trafficking, exploitation of women and illegal
immigration. A spegial'permissioh is granted to womén to stay in Japan if they are
married to Japanesé men and have éhildfeh. This is done on the humanitarian
~ grounds. The illegal immigrants are kept in the protective kcustod‘y. Howe\}er they are
released from the custody on the medical grounds. Women victims of trafficking in
,Jaban are an international issue énd require international cooperation among the ._
nations. UN adopted the twb protocols under the Convention agaihst the Trans- . -

~national Organized Crimes.

Large number oflillegal immigrants enters Japan with thé counterfeit passports. In
order to approach this problem, several actions are taken up, e.g. public awareness,
- strict enforcement of laws and deportation. Since 1999, Japanese law has

recognized that illegal stay in Japan without proper documents is a crime..

2. Nirmala Pandi;t (India)

Shared the information about the internationat efforts in approaching the tdpic of
trafficking. The role of NGOs and their efforts towards elifhinating irafﬁcking and

. protecting the victims of traffic;king was also discussed. It is not necessary that the
wdrk against trafficking and protection of women must evolve only through the
international convention relating to women. There are provisions against trafficking
in many international conventions and covenants. The treaty bodies under these
international instruments, the special mechanisms established under the

C_ommissioﬁ of Human rights and its subsidiary body, th_e Sub-Commission Qf '



Protection and Promotion of Human Rights with its working group on contemporary
forms of slavery and the special Rapporteurs are equipped to 'approach the question
.of ‘trafficking in persons’. The Office of the High Commissioner of Human Rights has
identified the anti-trafficking initiative as a prigﬁrity area among its activities. it is very
- essential that the anti-trafficking initiatives must focuson the efforts needed in order
to prevent trafficking, protect vicﬁms of'trafﬁcking and prosécution of traffickers at all

levels, national, regional and international.

. Hing Chun Wong (Hong Kong)

In Hdng Kong, the government has issued two’ordinanaces, Sex discrimination and
Family discrimination Ordinances. These have paved way for protecting womeﬁ
victims of trafficking, rape, family violence, etc. Government. is receptive to

suggestions from the NGOs.

. Yuriko Moto (Japan) '

The recently adopted Protocols in Vienna Process are not very promising, since
many of the suggestions of the NGOs and the UN agencies are not accepted. The
action is left at the discretioﬁ of the States. Multiple discrimination faced by the \
victims of trafficking arising out of ethnicity, socially and economically marginalised

communities, nature of their economic activities, etc.

Julia Antonella Motoc (Rumania)
Attention was drawn to universal phenomenon that there is high level of legal
‘protéction and low level of effective protection in the area of human rights of women.
Efforts at the regional levels are directed towards thle effective prote(_:tion for the
" rights of women. A new phenomenon is emerging from the experiencé of Central
and Eastern Europé'in area of trafficking women. The impact of the fall of
communism on the women was discussed, which reflected in the increa.sed number
of women barticipating in the legal systems. Yet the positive impact of participation
| was marred by the patriarchal system that prevailed. This resulted in increasing the

discrimination against women.



Discussions :

. A victim of Frafﬁc'king is deported to the country of origin, yet she /he can proceed

.with the claims for unpaid wages in Japan. The law was focUsing on attacking the

criminal rackets of employers and recruiters and not the victims’ rights.
Each case is screened in order to ensure if a person is entitled to be a refugee or be
sent back to the country of origin because she/he is an illegal entrant. '

In cases of sexual exploitation of children, the exploiters are prosecuted in Australia

. on their return to Australia and children submit evidence through video links. New

law is passed in Japan to punish those who are engéged in exploitation of children.

One needs to work on the domestic level before we approach the international forum.

A major concern is, when an illegal entrant is also a victim of trafficking, what is the

strategy of a governrhent in treating this person, deportation or protection? Presently,

. the deportation law would be applicable but soon this would change with UN efforts

in Vienna.

5. The participants regarding lack of regional mechanisms in Asia expressed a concern.

6. From the experience of Europe, it appears that raising the human rights standard

10.

11.

those who are smuggled in a country.

would help in decreasing the discrimination against women.

European regional efforts are closely focusing on the issue of human rights through

- the convention and the protocols. Many of the women’s rights in the European .

system are not judicial protections. The fact that the level of political standards in all
the countries in the European region is not uniform. _

It is essential that all the officials be educated in order to handle the cases of .
trafficking. ' |

How does one make the distinction ’bet'ween smuggling and trafficking? it ié
important that this aspect be taken into consideration in determining the decision
about deportation of an illegal entrant. Trafficking and smuggling can be differently -
determined. A ' A _ '

The victim of trafficking would be provided with the higher level of protection than

Is a special status recognized of the people who are trafficked in other country? It is.
a different 4status than the refugee status. Theré may be a need to grant some

amnesty to the victims of trafficking.

—11—



12. How is the deportation worked? In Hong Kong the temporary residence is extended

till the cases are finished.

CLOSING SESSION
Many topics have been touched upbni

Court proceedings, court structure, language used in the cdurts, composition of'Judges,
attorneys, lawyers, dete_ntion syétem, ger'\dér aépe’cts_, women’s psychology,-women's rights
and impact of'econ.omic, cultural and social aspects on woman'’s rights, multiple
discriminatioh faced by women, different mechanism available at national, regional and
intérnational levels, deportation, and trafficking and smuggling of women and different
approaches by the States in handling cases,; role of educatioh, training and sensitization of
all involves-ih the protection of women'’s rights, need to discuss the about the regional
efforts at the regional level in the Asia-Pacific, aspects of violations of women’s rights were
| discussed in the_ form of rape including marital rape. There is need to give more atténtion '
toWafds the legal protectioh through national legislations, humanitarian protection and

amnesty.

Actions to follow:
To continue efforts in this direction and sti'engthen the efforts of the AWF.

The Chairman thanked the participants.



|
Women in the Algerian Penal System .

Le||a Zerrougur :

Magrstrate Member of the UN Sub- Commlssron -

Introduction

in all societies, men and women have -had, neither the same. statu‘s, nor the'same rights,
even if a law seems to be similar for both sexes and gives them the same rights,
considerable differences between men and women do persist in their appIication or in their

practice.

A striking inequality in the facts can correspond to a perfect eguality in the texts to the extent, A
that certain peoole ask themsel\)es questions on the nature and ‘contents of the laws.
Though legal protection and equality are. necessary, at least, to allow those women who.
have the means to claim their rights, in order to be able to base thernselves on legal texts

‘and make things improve for the benefit of the underprivileged.

In fact if customs and behavrors have been |nf|uenced some changes have been obtalned
at a slow pace then increasingly fast, it is just because the laws have been changed thanks
to a hard struggle of women and men among the elites that are the most active and the most

convinced throughout the world.

Indeed, undeniable efforts have been made by the governments the civil socuety and the
' Un|ted Nations, in particular srnce the 1995 Beijing conference in order to |mprove women'’s
‘ srtuatron in the world, unfortunately, the accompllshed progress |s low and irregular and still a-

-

Iot remains to be done

In the fireld that concerns us, that is, the legal protection of women, within thejudicial . .

systems particdlarly in the penal justice system aims at assessing the effectiveness of the

—13_—



legal protection that the national systems recognize to women, against the transgressions of
their rights, mainly, when they are victims of violence under all its forms and which they
undergo, owing to their women’s status on the one hand, and on the other one, the impact of

this same status, on their i'ights, if they come to be prosecuted, convicted or jailed.

This communication will deal with the Algerian penal system and the legal protection, which
it grants to women, the dichotomy of our laws which while consecrating without the remote
ambiguity, the equality between the sexes in the Constitution, in the practice of the civil and
political rights, in the penal and commercial laws, and in the economic and social rights,
remains u-n,der the influence of the Islamic law and the patriarchal society’s customs, when it

deals with the woman'’s status within the family.

This dichotomy and the survival of discriminatory behaviors against women in the Algerian
society, reducing to the minimum the legal achievements, and weakening women'’s status -
who meet difficulties to make the most of their rights, and irhpose themselves as full rights

citizens.

I Women’s legal protection within the Algerian system

‘The role of first tier box, played by the Algerian women during the liberation war, - cduld only
lead to the establishment of an egalitarian legal system; any form of an institutionalized
discrimination against militant women of the national cause would have been unacceptable.

r

' ~ 1) Constitutional equality and its consequences on women’s legal status

This historical reality has urged the authorities to consider the equality of sexes and the
prohibition of all forms of discrimination against women in all Algerian Constitutions (1963-
1976-1989-1996). '

In the 1996 Constitution, that is in force today, the constituent always addresses the citizehs,

men and women, without distinction, it then recognizes the same rights, and imposés on

them, the same duties. It is even precised that “the aim of the institutions is to ensure the



equality of rights and duties of all the citizens, men and women, by removing the obstacles
which'hinder the progress of the human being and impéde the effective participation of all in

political, economic, social and cultural Iife."

This constitutional consecration, of equality of sexes, has been expressed by an equality of

treatment, in all the texts that have been promulgated after the independence.

Excépt for the family law, the Algerian frarr_]ework'»legislation_ recognizes the w6man as a
subject of right able to own properties, to fulfill comrﬁercial acts without previous
authorization and to work ‘normally in alf sectors, with a legal access to education, to public
service and justicé. In other respects, it recognizes her'the practice of her civil and political
rights, without any restriction related to her. quality of woman. . It goes without saying that
the Algerian .law consecrates the principle. of equality of the salaries bétween men and

women for equal qualifications.

in fact, the-equal access to the public service-has allowed the women to be present in all the
sectors including the police and justice. In the magistracy, for instance, although there was
_ onIy'a limited number of them at the independence, théy represént today more than 32% of
‘the global number (772 women along 2696 magistrates that belong to the sector). In the
last tﬁree classes of the National Institute of the Magistracy they are in their ‘majority (around
125 on the total number of 200). | '

However, and despite this breakthrough, women remain underFrepresented in high rank jobs,
up to now, no woman has never been nominated as chief of a high court (Public prosecutor

or chairperson).

2) The woman’s status in the penal justice

In the penal matter, A_IgeriaA has opted right from the indépendence, for a modern judicial
‘system, strongly inspired from the Romano Germanic law, commonly called “civil law” and
applied in the majority of the Western Europe, in which a compromise has been adopted

between the procedure of inquisitory type and the one of accusatory type. In fact, in the
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. pre-trial process, entrusted to an examining magistrate, the proceeding is written and secret,

but in the trial phase it is oral and public.

It is in this context that have been consecrated the principles of innocence presumption,
legality of offenses and penalties, the non-retroéctivity of penal law except if it is smoother,

individuality of indictment and personality of the punishment.

The consecration of these principles has been done without any discrimination against -
‘women, what is expressed by an equality of treatment in the penal code, in the code of penal
procedure and in the code of penrtentrary reform, which do not contain any discriminatory

provisions.

In all thesetexts, the woman is treated similarly as man,_eitner she is a-witness, a suspeot,
an offender or a victim. Once convicted, she enjoys the same rights and is submitted to the -
same obligations imposed on her fellow men with, however, a positive discrimination which
“allows the adjournment of her penalty when she is 'pregnant.or when she is bringing up a
child. Her women’s status is sometimes kept as extenuating circunt'st'ance' in certain

infringements (abortion-infanticide).

Moreover, Algeria has ratified among other instruments, the Pact related to t;he Civil and
Political Rights and its first Optional Protocol, the Pact related to the Economic Social and
Cultural Rights, as well as the Convention on the Elimination of All Forms of Discrimination
- Against Women. This supposes that the woman is in a position to e'njoy all her rights, since
the Algerian Constitution devotes the primacy of the treaties ratified by Algeria on the internal .

law.

Unfortunately, and as all patriarchal socretles notably those of the Arab- Istamic sphere the
‘woman'’s |ega| status within the family, remains dlscrlmlnatory and prevents her from
asserting all her rights, in particular, when she is victim of sexual abuses or- house hold
violence. The social pressure and the precariousness of her status in the society often
irnpede herbloSs‘oming out and weaken her position, even if nothing prevents her from

acting legally.



I The impact of the dicho’tomy of women’s status face to violence

As modern legislation, the Algerian law has done its best to ensure the protection of the
victims against ill treatments, corporal punishments and sexual abuses, through a severe
network of repressive provrsrons which allow any vrctim to take proceedings again criminals . -

and obtain an equivalent remedy to the undergone |njury

This law is though not always obvious, nor easrly practiced when the victim is a woman or
an underage girl, partlcularly, when the author is the one who holds a given power on her -
_ (the husband, the father, the brother). Moreover, and even in cases when violence is -
committed ‘by a third party, the woman’s social status can wreck the action against the

authors of violence.

Hence the~necessity to foresee the affirmative actions, which guarantee the woman a real
protection taking into consideration the frailty of her sooial status. These provisions today
absent from our penal framework ~are claimed insistently, by ‘Algerian defense associations

of women'’s rights

1) Violence'against women in the Algerian Society

. The terrorist violence which run over the recent years on our country, has of course not
~ spared women, to the contrary, the mean ideology propagated by these groups, has chosen
them as priviieged targets. The violence was of an, extreme virulence against women’and'

children even if men have also paid their bier.

Kidnapped, raped reduced to slavery in the Maquis and often murdered, women have been
.particularly targeted by terrorism. And even if in armed conflicts systematic large. scale
~ rape has become an ordinary practice, in Algeria the V|ruIence of terrorist groups against
women, is only equaled by the fierce resistance with which women opposed these groups -

and the religious extremism vehiculed by the latter.

‘In fact, to face this violence, women were not alone, they often benefited from the sympathy,



the support and the solidarity of people and public authorities and despite the humiliation felt
by the families, they are accepted and rarely abandoned. Which is far from being the case,
when women are confronted with accustomed' violence, in ordinary situations, be it
household violence or violence committed by a third person, especially when it has to do with
sexual violence. 1

The victim of sexual violence in a patnarchal society like ours, is discouraged on two folds,
weakened by the sustained traumatism, made guilty by shame, often abandoned by her
nearest and dearest, she must in addition face a society and structures generally skeptical,

although women are mcreasmgly present in these structures.

Household violence is the other painful reality wh|ch beats women, enchains them in silence
and forces them to sustain complete |nd|fference. It is true that it is not a phenomenon
specific to the Algerian seciety, we find it in all societies; including the most developed and in
all civilizations. What specifies it in the Algerian society, is that it is surrounded with taboos

and unvoiced remarks.

The sacralization of the family and marriage,'the latter remains a tradition and an obligation
for founding a family, in additioﬁ to the difficulty to aseume a divorce, aggravate the disarray
- of these women when they are confronted with a violent husband or a pervert father. The
-legal framework, which stands now, does not incriminate some violence and compﬁses gaps -

in procedures, which render it sometimes, insufficient to make stricken women feel secure.

2) The running procedure to apprehend the cases of violence

" The prosecution of the offenders, in general, falls in the Algerian system, within the
competence of the judiciary, what ever serious are the facts incriminated by penal law/

The initiative of this prosecution is left to'the appreciation of the public prosecutor, -
representative of the state and the society in a court. The latter is often detained of a
complaint lodged by the victim, her legal 'representative of a rightful member if she is.

underage or incapable. - '



. The refusal to take the complaint or to start the prosecution, éntitles the plaintiff to go directly
to the e‘xamihing mégistrate for a complaint to suit for darhages, according to the dispositions

of articles 74 and following of the penal code.

The victim of thé offence is sometimes nbt in a position to complain either because she is
afraid or deprived of freedom, or becau'se. she is incapable and that her rightful
repl‘esentative's,' for different reasons, refuse to reveal facts to the justice. Incest and rape
are rarely brought befon;e justice, unless followed by a pregnancy, which cold not be kept
hidden. '

For women, underage or disabled victims of violence, the situation is of the most dramatic
when these violence are committed in the premises supposed to be the most protective
(family, school or professional premises) and sometimes by those enabled by law in order to

act on their behalf or support them next to the authorities.

The inff'ormation gathered by pdlice services show that it is in the family and even at school
that vulnerable person undergo most violence including sexual abuses.. The mést dramatic
in these cases is that the authors of these crimes remain unpunished, because their
misdemeanors are not revealed to justice. '

If the violence is undergone at school, the fear of reprisal against the child prevents the
parents from going to court. Often in the most unfavorable circles parents Wrongly believe

that the teacher or instructor has the right to beat the child.

If é|se the violeﬁce is undergone in the famiiy, it is. often the husband or thé- father who
commits it. The unsecured wife or mother under the influence of a violent husband, fearing
a rupture with dramatic consequences for all the family, prefers to renounce complaining.
In the caseé where the victim is the éhild (generally the daughter), the mother who supports

her in the p|j0cedure'held against the fatheris éubject to the pressure of in-laws.
In other cases, it happens to the mother to break with the victim child to preserve the rest of

the farhily. Pressure is sometimes exerted on the victim, to keep silent, and if the facts are

“unveiled to justice, the mother often denies them. The child is made feel guilty, then -



abandoned by his relatives, and moreover for his psychic balance already broken , accused '
of lying, in such circumstances, it would be impossible for his to sustain an accusation before

the judge.

3) The deficiencies of the legal framework in practice

The Algerian legal framework in force incriminates and punishes almost all known violences
(breach to physical integrity, rape, indecent ask'sault,'procuring...). However, it has not
considered the new offences, which have recently,. been integrated in penal Iegislation,

especially in Western countries to ensure more protection to women.

The matter concerns partieu|af|y,sexual harassment and marriage rape, even if for the latter -
its non incrimination is a consequence of the definition of rape, as adopted by the Algerian
- jurisprudence: “unlawful coitus with a women it is known that she is not willing” and not as a

result of the law.

However, the Algerian law continue to penalize aduitery and abortion even' if fer the latter, ‘
public authorities have had a more conciliatory attitude towards women raped and made
‘ pregnant by terronsts A circular emanating from the Ministry of Health has authorized
doctors to practice abortion to preserve the psychic balance of the women if she demands. .
'It must however be noted that if adultery is published with the same sentence, ‘either the
~author is a women or a man, regarding abortion, and if the women practices it on herself in

the'cases_ not ‘auth‘or'ized by law, she benefits extenuating circumstances.

Another gap is noticed ih the ‘present penal code, which has not stipulated a specific -
framework, enabling to consider marriage violence or, the state of vulnerability of the
pregnant wife as an aggravating circum‘lstance to hold against the -auth'or of violence.
Household violence and sexual abuses -for the reasons mentioned earlier, are miss-

| defended before jurisdiction and remain often unpunlshed

The Algerian law has unfortunately not yet, allowed women’s nghts protectlon assomatlons

to assist women victims of vnolence in the pre-tnal and trial process.



Some countries are now allowing this assistance which enables fragilized and miss-advised
victims to be supported and face the complexity of the procedure, and when necessary the -

resistance of society or the family.

" "4) The status of the women offenders

In the Algerian law when the woman commits ‘an offence, either she is suspect, defendant or
convicted, her status has no difference with that of her mal‘e fellow. Unless positive
Qiscrimihations, (infanticide and abortion are less severely’ punished when the author is the
mother). ‘

The only discrimination undergone by women in these cases, is a result of the promiscuity -
consequent of the lack of prisons for women in Algeria and the in adaptation to their needs of
~ the quarters reserved to them within prison for men. The problem poses with more acuity

~ when these women serve their sentence while bringinAg up a child or when they pregnant.

The precariousness of the detained women’s conditions is ndt specific to Algeria, it -is
generally due to the relatively low. of women’s criminality in the world. Which does not
facilitaté the setting up of efficient means guaranteeing the respect of the minimum ruleé
adopted by thé United Nations regarding the detention qondiﬁon of women. In Algeria,
women represént today only 2% of prisoﬁ population (they are 702 detained women, 'arhong

whom 33 underage).

It is difficult with this number dispatched over the n;itional territory to seek an efficient pdlicy '
of rehabilitation particulquy- that this figure comprise a patchwork of underagé, adults,
recidivists, occasional delinquents, some for serious offence... To gather all these women
ina singie prison could be a practicable solution, but it coﬁld come at the éxpense of family

closeness and will penalize the families.
Being a minority in prison, in addition to the insufficiency of means, women are obviously

discriminated. This is posed in almost all the countries of the world and concerns all the

vulnerable categories of prison population (underage, HIV victims, disabled...).
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it, however, must be expected an important increase of the rate of women criminality with
globalization, the liberalization of exchanges and the flows of women’s labor on job market
whose rate of penetration is in constant increase.

This situation will unavoidably lead to the im'pIication of more and more women in
reprehensible behaviors which will require actions and measures adapted to this kind of

criminality.

~ Conclution-

It appears in light of what has been. set forth that though the Algerian penal system is hot
dlscrlmmatory towards women, the equality before the law is not always concretized in facts,
through the effectlve exercise of the consecrated rights. This reality weakens the protection

legally acknowledged to'women and makes it inoperative.

This reallty compels pubhc authormes to conS|der women as part of the vulnerable
categories of society, which requnres the setting.up of positive measures enabling them to

get red of social constraints.

These measures should ‘reinfdrce the legal framework in forée'_by consecrating Within the
family law the equality between husband and wife and bringihg to women a real legal,

psychologicél and financial assistance when they are victims of any form of violence.

- In the framework of the implementation of the current reforms whose Quideiines héve been
set forth by the National Commission of the Reform of Justice instituted in 1999 by the Head
of'State, public authorities are thinking of the way to extenuate the gaps of the legal

© machinery in force and handle some preoccupations of women and the civil society.

Modifications will be made in the different codes (penal, penal procedure, the penitentiary,
family law, code of nationality), at least this is the will expressed by the present Government.
It remains to know at what extent will women’s aépiration be answered in the face of the

conservatism of broad social strata duly represented in Parliament.
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There is space for hope as changes are discernible and visible in society, women gaining
ground every.day. They are increasingly present and active and force the hand of those

who want to shut them up in role of minor importance within society.




.

Upholding, Promoting and Affirming Women’s Dignity and Rights
L in Court Proceedings '

Jocelynne A. Scutt

Anti-Discrimination Commissioner
Introduction

Women in all capacities in court proceedings are at risk of béing denied dignity and rights.
This includes women litigants in civil proceedings; women as accused persons; women as
victim witnesses; women as expert witnesses; women as wit'ness_es generally; women
aﬁbrneys; women as judges, magistrates, tribunal members, etc; women jurors; women
court attendants; women as court-recbrdérs (recording proceeding by shorthand, recordtng
machine or taping machine, etc); women court reporters _(journalists); women as members
of the public. Because the courtroom is a space designed with men in.milnd, and is
dominated by male persons in various capacities - as judges, attorneys, courtroom
attendants, litigants, etc - women are at a disadvantage from the start. This disadvantage
plays itself out at the ‘simple’ level of courtroom furniture and spaces, and amenities - |
attached to the courtroom (in jury rooms, for example}, as well as in more complex ways -
language, substantive and procedural law, and court procedures generally. All aspects

impact (in varying degrees) on women coming into the courtroom , whatever their role.

Victim/Survivor Witnesses and Civil Litigants

Victim/s'urvivor.witnésses and civil litigants can be intimidated, humiliated, offended,
insulted and ridiculed by defence counsel. This occurs most often in rape and sexual

- assault cases. However it can equally occtjr in sexual h.arassment cases (civil litigation), in
discrimination claims (also civil), family law and in consumer credit and._aII other cases
where women appear' in the witnessbox. The concentration on women in rape cases,

focusing on problems impinging on women'’s dignity and rights, sidesteps the fundamental
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_issue: it is that women are ‘got at’ because they are women-in-court, not only‘ because they
are victim/survivor witnesses in rape cases. This is conftrmed where women are accused ofA
orimes. A similar dynamic operates: women are questioned in an intimidatory way, with |
questions frequently focusing on their sex/gender, so that ‘sexuality’ becomes a focus '
where women are cross- -examined. ‘Sexuality’ or sex/gender is not a focus where men are
-cross-examined, except where they are homosexual or transsexual, or are ‘suspected’ to

be so’by reason of the crime of which they may be victim/survivor witness, or of which they

are accused.’

Women as Expert Witnesses, Attorneys, Judges, etc.

Women as expert witnesses may be similarity intimidated'and ridiculed, with their
sex/gender and sexuality becoming a focus as it never is for male experts, attorneys or

. judges. Cross- examlnatlon can |mply or assert that the woman expert has an ‘agenda’ or

~ some personal’ reason for appearing as wntness With child sexual abuse, rape or criminal
assault at home (V|ct|m compensatlon claims, for example) itis suggested that because the
expert is a woman, she has a stake in the outcome; or is ‘emotionally involved’ or has a
“‘problem’ with men. This is sometimes stated blatantly, or-may be insinuated or addressed -

by innuendo.?

‘Women attorneys can.be bullied by male attorneys at the bartable or prior to
commencement of proceedings, or at other stages - in conciliation, mediation or settlement
discussions. Judges and magisti'ates can engage in this conduct - comments about 7 |
women’s hair,.d'ress, perfume, losing weight or putting it on; addressing the bartable as '
‘gentlemen’; refusing to ‘see’ or ‘hear’ the Woman attorney becaUSe she is wearingtrousers
in court or is ‘overlooked’ with preference or priority given to male attorneys. Women judges

and magistrates can be spoken to insolently by male attorneys or ridiculed privately, or

! See Jocelynne A. Scutt, The Incredible Women - Power and Sexual Pollt/cs voi 1 and 2, 1998, Artemls
Publishing, Melbourne, Victoria, Australia.

2 |bid, alse Susan S.M. Edwards, Sex and Gender in the Legal Process, 1996, Blackstone Press, London UK;
Jocelynne A. Scutt, Women and the Law, 1990, Law Book Co., Sydney, NSW, Australia; Anne Thacker, ed,
Women and the Law - Judicial Attitudes as they Impact on Women, 1998, Deakin University Press, Deakin,
Victoria, Australia; Jocelynne Scutt, ‘Access to Law in an Age of Mean. Spiritedness’ in Women, Public Policy
and the State, Hancock, ed, 1999, MacMillan Education Australia, Melbourne, Victoria, Australia, pp. 124-43.



even in the courtroom, in ways men judges or magistrates would not generally be treated -

at least never to their face.®

Jurors, Attendants and Others

Judges, magistrates and male attorneys can speak disrespectfully to women jurors and
others. Sex/gender and/or sexuality is a focus - for example, the woman juror being spoken

to asif she is a ‘naughty girl’ when a male juror would not be treated in this manner.*

Solutions.

Judges, magistrates, attorneys and all working in the legal system require ong'oing,
compulsory training out of discriminatory patterns and practic_ﬁes which infuse the legal
system. ‘One off’ seminars or conferences are insufficient, for discrimination infuses society
and is endemic in the legal system.® Judges and prosecutors must be attuned to the need
to stop or object to questions that are irrelevant, inadmissiblé, insulting, humiliating or -

ridiculing. The Anti-Discrimination Act 1998 (Tasmania) says:

s, 17(1) A person must not engage in any conduct which offends, humiliates,
intimidates, insults or ridicules another person on the basis of sex/gender,
marital status, pregnancy, breastfeeding, parental status or family '
responsibilities in circumstances in which a reasonable person, having regard to
all the circumstances, would have anticipated that the other p'ersoh,would be

offended, humiliated, intimidated, insulted or ridiculed.

Courtroom furniture and the way courtrooms are set out and structured need to be chahged

so as to properly accommodate women as well as men. The problems of courtrooms - size

® Anne Thacker ed, Women and the Law, 1998, Deakin University Press, Australia; Jocelynne Scutt, ‘Access
to Law ...’ in Women, Public Policy and the State, 1999, MacMillan Education Australia.

¢ See Beth Wilson, ‘Beyond the Legal Mystique’ in Breaking Through - Women, Work and Careers, 1992,
Anemls Publishing, Melbourne, Victoria, Australia, pp 206-15, at p. 211. .
% The endemic nature of discrimination ‘in society’ or ‘in the world’ has been recognlsed as a matter for judicial
notice in Minister for Health v. Aramugum and V/ctor/a Police v. McKenna (both Supreme Court of Victoria,
Australia, cases) ‘



and location of furniture, for éxample - has been criticised when child witnesses and
persons with disabilities are before the coﬁrts. However, aneﬁtion has not been paid (and
should be) to this iséue where women appear; it should be. To ensure that women'’s rights,
dignity and wellbeing are preserved and upheld in the courts, courts must be kept open. It
is only in this way that we (the public, citizens) can know tha_t wofnen’s rights are being
acknowledged or abUsed.A Although women are often cajoled into believing that courtrooms
should be ‘closed’ when women given evidence - particularly in rape cases, for example - -
thié approach renders women more vulnerable .r‘ather‘than less. The woman will be givihg
her evidence not into an empty room, but into a courtroom structured by men, for men; it
will be populated in the main by men - the judge, the associate, the courtroom attendant, at
least half the jury, attorneys. Those who will be kept out are those who may be supporters
of the woman witness, and the media which', for éll its faults, can report on what happens in
the courtroom. The public needs to know what happens in the courtroom. If questions that
are intrusive, irrelevant and inadmissible, humiliating, ridiculing or insulting, are put to
witnesses, we need to know. This is the only way that a stbp can be put to this conduct
which denies women’s rights, denies womien dignity and doanrédes the legal system by

downgrading the women appearing withiri it.



JUSTICE, SELF-DEFENCE AND WOMEN’S LIVES
REFLECTING ON REALITY AND UNREALITY IN CRIMINAL JUSTICE - A CASE STUDY IN
SELF-DEFENCE AND SAVING WOMEN’S LIVES

Jocelynne A. Scutt

Anti-Discrimination Commissioner

The temptation to avert one’s éyes from seeing the waYs in which gender, race,
. ethnicity, class and sexual orientation frame judgments is powerful ... What does one
‘do in the face of pervasive gendered and racialized interpretations of fact, of credibility,

and of legal doctrine? How does one run a court system?

Judith Reshick, ‘From the Senate Judiciary Committee to the Country
Courthouse: The Relevance of Gender, Race, and Ethnicity to

Adjudication’ in Race, Gender and F’bWer in America, 1995

In 1998 in Ethiopié,-a young woman was acquitted of murder on grounds of self-defence, when
she shot the man who had taken her as his wife, raped and abdsed her.‘ Would she have o
stood such a chance in courts of law in other countries? |

Aberash was fourteen when she waé kidnapped and delivered up to the man who planned to
marry her once she was pregnant. This tradition has had its counterparts in social mores of .
‘ ofher countries, whether in this time or another. In other legal systems, will the woman who kills
in such circumstances be exonerated by her country’s Iéws? Can a woman who kills because

she is raped or fears rape be classed as killing in self-defence? .

! This case was the subject of a article in the national daily newspaper, the Australian, in May 1999.
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In legal systems deriving from Britain, the Iaw" has held that self-defence applied only where a.
person believed she or he was about to be killed. Only then could the killer be acquitted on
self-defehcé grounds. In the 1980s, Australian High Court said that fear of being raped ior o
ravéged could found a claim of self-defence. Yet this chan-ge has not assisted women, for self-
defence laws continue to operate unequally where women rather than me'nAstand accused of
uniawful killing. ‘ ' A

This is clear where the clalm of self defence'is founded in facts and cnr’cumstances most Ilkely
to confront women: where the woman has been beaten or sexually abused on an ongoing

. basis in the course of a marriage or de facto relationship. in some cases, in an effort to have
the law cover women in these situations, the,s'o-‘called ‘battered women syndrdme’hasv been
applied. The propoéiﬁon is that the woman was so locked into a violent relationship that she
learned helplessness’ so that the law should recognise this as a ‘special case’ and écquit her.

of murder or at least find her guilty of manslaughter only. -

Does this approach to the criminal law and women'’s place in it uItimate!y éséist women, render
the criminal justice sysferﬁ ‘equal’ for women and men, or advance women's riéhts? The -
problem is fhat in labelling wome_n-as ‘helpless’, this approach means that a few women rhay '
be advantaged, yet many more will be more likely to stand convicted because the kcor-itradiction
of asserting that a woman is ‘helpless’ in the face of her evident lack of helplessness in that
she has klIIed the aggressor can readily be thrown up to 1udge and jury as a reason not for an

acquittal, but for a conV|ct|on

As well, this apprbach bluntly contradicts the reality of women’s lives.

Expert Evidence and Women Who Kill - R

In cases where women kill after a history of violence inflicted by a partner, courts in Australia,
the United Kingdom, Athe‘Un'ited States, Canada and elsewhere have come to hold that “expert
evidence’ may be given about battering and abuse in marriage and de-facto relationships and

their effect upon women’s lives, and the effect on the particular women who stands abcused of -



unlawiul killing. The proposition is that judges and juries may be assisted in understanding the
reasons for the woman’s killing the man, or the way in which she may have come to do this, |

because she saw no other choice or escape.

Yet if this .evidence'is to be of any reall value to the woman who kills, it needs to be central not
to some ‘new’ ‘defence’ of ‘battered woman syndrome’, but to 'princip'les of self-defence or -
provocation law as they have developed to exonerate men from liability for killing.?

The AuStraIian case of R. v. Osland is a textbook example of the way in which the law may be
used against the interests of women - and justice - through seeing the position of the woman
who kills a violent partner as ‘different’ or outsrde the law of self-defence, as if a ‘new defence

must be concocted to free her from liability for his death.

There, expert evidence was allowed by the court both in relation to sexual abuse and he so-
called ‘battered woman 'syndrome’; Dr Petersen, a general practitioner, gave evidence about '
Ms Osland’s visits for medical treatment. These occurred on a continuing basis from the time
the family moved from country Victoria to Karraiha in the north west of Western Australia. Dr K.
Byrne, a forensic and clinical psychologist, gave evidence of what he caIIed the ‘battered .

woman syndrome

However, it is not sufficient to simply allow expert evidence to be given. :
The trial judge is under an obligation to ensure that the jury is prcperry :
instructed as to the use/s to which such evidence may be put.’ If this is not
done, the jury is confronted with evidence without having its relevance to

the law revealled. This was.what happened in Queen v. Osland.

Provocation and self-defence were referred to by the Court.in the context of Ms Osland and

% R. v. Dziduch (1990) 47 A.Crim. R. 378, 379; R. v. Lavelle (1990) 55 C.C.C. (3") 97; Malott v. The Queen
(unreported 12 February 1998, No. 25613, Supreme Court of Canada.

® State of Washington v. Allery 683 P. 2d 312 (Wash. 1984); Lavelle (1990) 53 C. C C. (3%) 97; Malott v. The
Queen (1998, Supreme Court of Canada).



her participation in the killing of Mr Osland, but the focus on ‘battered woman syndrorhe’ was

unhelpful. Throughout the case there was a confusion about:

* what ‘battered woman syndrome’ is;
* the relevance of ‘battered woman syndrome’ to Ms Osland and her trial;
' ® the relevance. of ‘battered woman syndrome’ to self-defence;

* the relevance of ‘battered woman syndrome’ to provocation.

The Nonsense of the ‘Battered Woman Syndrome’

For some thirteen years of a marriage punctuated by separations initiated by Heather C)sland
and replete with violence against her and her four children inflicted by Frank Osland, Heather

| Osland and the children lived under his effective control. Early in the relationship he set.-down
‘the rules’ by which she and the children were required to live: quiet at all times' meal times
directed by when he sat down to eat, with hlm determining who should eat and-in what order -
beginning with his needs and those of no one else; house spotless a packed Iunch prepared

by Heather Osland early each morning; sleeping patterns punctuated according to his desire
to sleep or wake - or his demands and that she and the children should sleep or wake in
accordance with a pattern set by him alone. There were many more ‘rules’. Violence included

+ holding a gun to her head breaklng one child’s jaw and punching another in the teeth so that

his gums bled from the braces being squashed into his mouth; punching, kicking, thrusting her

head’under the water in the bath, pushing her head into the pillows or carpet so that she feared '~

she would choke to death§ puIIing' her hair; punching her ‘where the marks won't show; killing

the family pets by kioking or bashing, or by starving them to death in her syight and that of the

. children, with threats to their satety if they dared to poke slivers of grass through the bars of

the rabbits’ cage or toss seed into the empty containers in the aviary. -

Rather than explaining the possible relevance of all this to the defence of seIf-defence orto

possible provocation as founding the killing, the Trial Court treated ‘battered woman syndrome’
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so as to bring only confusion to the jury.* He dealt with it in various ways throughout the trial
and in the summing up to the jury, describing what was called variously throughout the trial ‘the

battered woman syndrome’ amongst other things:

* asa ‘setof syrnptoms’/’nothing but a set of symptoms’/’not an iliness’/'collection of

signs and symptoms;®

¢ which had not been a pert of the 'opening — instead ‘Stockholm SYndrome’ had

been;®
* as a category into which Ms Osland had to bring herself or ‘fall within’;”
¢ as something into which it ‘may not matter’ ‘whether she fits ... at alr;®

¢ as something that might be used by the jury to ‘reach a conclusion that the Crown

had not satisfied [them] ... that she had not finally Snapped’ or ‘lost controll’;9

* asa defence’ 10

* - as notbeing ‘a defence’;"’

* With a possible Freudian slip of the tongue, the judge even referred toit as the ‘battered syndrome on one
occasion - AB 2048/Trns 1764.

° AB 820B/Trns 919, 2046/Trns 1762, AB 2152/Trns 1893 (per Dr Byrne) AB 2153/Trns 1894 (per Dr Byme), AB
2156/Trns 1897 (per Dr Byrne).

- % AB 820B/Trns 919 (jury absent). : ‘

7 AB 2005/Trns 1716, AB 2006/Trns 1717, AB 2047/Trns 1763, AB 2048/Trns 1764; AB 2050/Trns 1766 AB
21 53/Trns 1894 (per Dr Byme), AB 2155/Trns 1896 {per Dr Byrne).
® AB 2049/Trns 1765.

% AB 2050/Trns 1766. :

19 AB 2029/Trns 1745, AB 2182/Trns 1923 (commenting on the Crown’s address — ‘the battered woman defence
drd not give her a defence to murder)

' AB 2046.

\



e as supporting provocation or-self- defence/to be used if the jury’ accept the facts of
the abuse, physical and psychologlcal when [conS|der|ng] the defences of self-

defence and provocation’;’

* as connected wnth and forming part of the defences [SIC] of self-defence and

_ provocatlon
* - as being something other than related to provocation or self-defence;"

" as something upon which the defence for Ms Osland ‘relied’, without signifying or

~stipulating in what manner, or for what purposes (in law) it was relied upon;™®

e as ‘now being recognised by the law’ although ‘the ramifications of this defence,

which in terms of personal-experience | only derlved from reading fairly limited

cases about it ...n'°

¢ as ‘your battered woman syndrcme’ (‘your’ being Counsel for Ms Osland);17

* asbeing an ‘unusual matter’ (or connected in some way to ‘unusual matters’)

tlltterlng the legal landscape’; 18

* as providing self defence and provocatlon wnth ‘features that are pecullar to her _

case’ or ‘special features’;'®

* as being ‘hardly necessary’ evidence.?

2 AB 2046/Ttns 1762. -

13 > AB 2045/Trs 1761.
AB 2014/Trns 1730.

5 AB 2001/Trns 1712.

~ 5 AB 236/Trns 204. ‘ ‘ ‘ ‘

'7 AB 216/Trns 184, 219/Trns 187, AB-484/Tms 475 AB 912/Trns 1022 (jury absent) 1052/Trns 1166.

'8 AB 2017/Ttms 1733..

'S AB 2029/Ttns 1745, AB 2042/Trns 1758.

20 AB 2047/Trns 1763. :



The vast majority of these comments were contain_ed in the charge to the jury (the ‘summing

up’). Even where they were not, in the main they were said in the' presence of the jury. Those

that were said in the absence of the jury could not of course directly affect them. However, the

remarks indicate an apparently serious difficulty or confusioh as to precisely what ‘battered

woman syndrome’ is or purports to be, or its relevance to the trial of Ms Osland, or its

' application to the law generally and in-particular to that of self-defence and/or provocation.
Even more, the comments indicate a denial of the relevance of the violence suffered by
Heather Osland to the ‘ordinary’ rules of self-defence and provocation. They serve to deflect
the jury from the task they were set to do: namely, that of determining whether there was an

intention to kil unlawfully, or whether something el.se was operating at the time of the death so
as to show that the death cafne abouf in consequence of a desire to save life - the life of

Heather Osland, rather than an isolated desire to end a life - that of Frank Osland.
Phrases and clauses.employed in the charge to the jury included:

... there are innumerable facts; Some of them are very important, some of them
are important and some of them are not all that important. | think it may be said
that inevitably there has been some lingering on some insignificant facts by |
reference to events more ihan a decade ago, but allowances have to be made.
There were some fmportant background matters about the life in Karratha, in
particular perhapé the early days in Bendigo. While far distant from the cfiminal

. matter here, they are bound up with facts of importance which also came out.
They are all put before ybu because the task of frying to winnow the wheat from
the chaff is not undertaken. The matters are put before you for you to determine '

for .yourselveé what you believe to be important.

It must be said, many of the old facts were unearthed to establish and support

the battered woman syndrome, upon which in particular counsel for Mrs Osland
rely.? » '

21 AB 2000-1/Tms 1711-2.



[Re experts]
They do not decnde the facts in the case. That function stnll remains with you and
they cannot tell you what you should conclude, for example, about Heather ,

Osland, as to whether or not she falls within battered woman syndrome.”

Dr Byrne was duestioned by Mr Mclvor ... to extract the number of hours spent
on'interview ... and .. in consultation ... before he had aIready reached the
conclusion that she fell within battered_woman syndrome. It is entirely a matter
for you whether you think those matters make any signi'fica’nt impact upon the
expression of opinion. With respect to Dr Byrne, the key dispute, it seems to me,
is not just whether or not on the facts on which his opinion was based Mrs
Osland was a person falling within the battered wbman’s syndrome in his
.scientific sense, but whether the facts have been established and perhaps more
importantly whether the fact that she was, if you think she was a battered
woman, has got anything to do with the killing of Frank Osland ...

The drawinAgA in of the life and times of the family, and the violences and vices of
Frank Osland, has been permitted for a particular reason, primarily connected
with battered woman syndrome, but also connected with the states} of mind and

possible reactions of the two accused on the night of 31 July.**

.. for the reasons | have just mentioned, the Iegal landscape in this case is
littered with some unusual matters; the life and times of Osland, arguably
connected with the battered woman syndrome which the Heather Osland defence ,
says is relevant to self-defence and provocation. And, battered woman syndrome
or not, the David Albion defence says it is entitled to rely upon Frank dsland’s’
past t/iolertce, linked to his threats, as forming paﬁ of the self-defence ‘artd

. /o
provocation arguments.®

2 AB 2005/Trns 1716 (Emphasis added).
.23 AB 2006/Trns 1717 (EmphaSIS added).
:; AB 2014/Trs 1730.

AB 2017/Tms 1733.



There doeé not appeér to be any argument advanced that in terms of complicity |

- that they shouldv be treated diffefently one from the other. As will appear the
defence raised by Heather Osland is in respect of self-defence and provocation
has some features that are peculiar to her case because of her reliance upon the
battered woman syndrome defence. | emphasize, however, in case there is any .

| doubt that there is no battered family defence, although you could be forgiven for
thinking it was béing* run at one stage. However the way in which the defence is
put for David Albion, while not battered woman defence, relies upon a felated
concept.® |

Desplte the lack of any clear elumdatlon immediately after going through the ev1dence of Dr K

Byrne,? the tnal judge says:

- I have already told you how you may use the battered wife syndrome. By and
Iarge the support for it was said to arlse from the evidence given about the
. matters and in terms of the expert sense, rehance was placed upon Dr Byrne s

descrlptlon of it and his own oplmon

ThIS then, was the sum total of the explanatlon to the jury of how ‘battered woman syndrome’

could be used.

After Ms Osiand was convicted, she appealed. She gained little better response or explanation
for the ‘battered woman syndrome’ or its use in her case there. The Court of_Appeal referred to

the ‘battered woman syndrome’ in relation to Dr Byrne’s evidence.?®

The approach that the issue for the jury in assessing the expert evidence and dther material

before them was (or'may be) whether or not Ms Osland ‘fell within’ the ‘battered woman

26 AB 2029/Trns 1745 (Empha51s added)
a o AB 21527, Tms 1893-8.

28 AB 2157/Trns 1898. '
2 AB 2222, and generally - AB 2225-9, 2231, 2232, 2236, 2239, 2240.



syndrome’ or came under some ‘classification of battered woman’ was adopted without any

recognisable critique:

... the contentioné [on appeal] challenge the sufficiency of the directions as to
the matter in which the jury should approach the issue of provocation as it ‘
related to the evidence suggesting that the applicant, at the time when the killing

occurred, fell within the classificat[on ofa battered woman.*’
The Court of Appeal fell into the same error.infecting the Trial Court, one that has created
difficuity where A‘ba'ttered woman syndrome’ is used, rather than looking at the reality of the -
~woman'’s life - the violence, its effect, and its relevance to a d_efence of self-defence or

provocation.

That error is to focus on ‘battered woman syndrome’ or ‘battered woman/women’as if what
- hastobeaskedis: '

* isthe y)vomén accused of unlawful killing kmurder) a ‘batte‘_red_ woman’;
"o, is she ‘within the “battered woman. syndrome"—’;
o does she hév_e thé characteristics of a ‘batteré& wpman’;

'° doe_s she have any of the'charaéteristic’s of a ‘batte;'ed womar’,

"and, if sb, how many and are they ‘enough”.

Yet this is not the issue.

% AB 225,
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Battered Woman Reality

‘Battered woman syndrome’ is a shorthand way of referring to what would be better described
as ‘battered woman reality’ or (in longhand) ‘the external circumstances which exist in the life
of this particular woman that may show that when she killed, she did so in self-defence (or by

reason of provocation)’.

- Contrary to the trial judge and the Court of Appeal in Osland’s case that ‘battered woman
syndrome’ is or has ‘peculiar’ or ‘special’ features in some way distinguishing it from self-
defence or provocation,31 it has value in a criminal court only if it is directly aoout eelf-defence
and provocafion. The evidence of violence and its impact upon the woman is directly about the
circumstances (tne b'attering, sexual imposition, abuse, and so on) in which the killing took

| place and whether the Crown has established (as it must do, to prove murder) that:

® in the circumstances (of continuing violence, abuse, sexual aggression/violation
etc), the woman claiming self-defence had no belief that it was necessary for her to

act in self-defence (she was going to be killed or raped/sexually violated;*®> and

* in the circumstances (of continuing violence, abuse, sexual aggression/viOIati‘on etc)

her killing of the deceased was not reasonable; or

® inthe circ_umstances' (of continuing violence, abuse, sexual aggression/violation
etc), the woman claiming provocation was not in fact subjected to any wrongful act

or insults or series of acts or insults,

%1 Citing Ahluwalia (1993) 96 Cr. App.R. 133; R. v. Thornton (No. 2) [1996] 1 W.L.R. 1174. (These cases have
been seriously criticised and challenged by feminist scholars. The Victorian Court of Appeal showed no
knowledge of this debate or critique.)

%2 See Zecevic v. DPP (Victoria) (1987) 162 C.L.R. 645. This is the leading case on ‘what i is self- -defence’, setlmg
out the components of the defence and what the prosecution must prove to overcome it.



that could have proVoked an ‘ordinary person’ (of her age) with powers of self-control within the
range or limits of what is ordinary for persons of her age, in those circumstances to have killed

 the deceased, or whether there is a reasonable doubt that she killed in this way.

_‘Battered woman syndrome’ has clearly caused dlfflculty in the courts. Some courts ‘allow’ it.

Some are skeptical.*

No wonder courts are skeptical. There is a nonsense in suggesting that a woman who has
‘learned herIeSsness’ can then reverse all that helpless Iear'riing in order to kill to save her

~own life. Bluntly, it doesn’'t make sense.
Battered Woman Reality

" Not only does this approach not make sense to the courts. It does not make sense of women'’s

lives.

The ‘battered woman syndrome’ has medicalised the lives of women who live with - and live
through - criminal assault at home and other forms of domestic violence, instead of looking at
the facts of the lives of those women, and the way society responds to them. Rather than
women in these ci_fcumstances"!earning helpleésness’, they learn that they must help

themselves.

If there is any ‘typical’ pictljre of women who are dealt with violently by husbands or partners
(or ex-husbands or partners), it is one of women seeking help. The problem is, the help is not

forthcommg

Women who are battered seek help from family, friends and ‘others’ - such as counseliors,
psychologists, men of religion (priests, ministers, rabbis and the like). Too often, when they

" return (or attempt to return) to the ‘exten_ded family’ home - the home of their parents - they

% There has been continuing debate on |t in Australla Canada, the Umted States, the United: Klngdom
Aoteara/New Zealand and elsewhere.



find that ‘their room has been taken over by another sibling, or has been converted into a .
study, sewingroom or the, ‘junkro_om’. Parents find difficulty in accepting that their daughter is
being beaten, or the woman may find difficulty in explaining the violence to them - after all, she
.has' difficulty in explaining it to herself. If there is a modicum of recognition of the'mai'riage :
~ being ‘difficult’ of even involving some '-‘rough treatmént’, the family’s response can be ‘you
made your bed, you lie in it’. When th.ey go tb ministers, priests and others, the response too
often is: ‘it’s your duty to remain with your husband’ or ‘you are the one responsible for
maintaining the marriage’ o,r-‘you need to minister to the needs of your husband". The woman

is not listened to.

Similarly when seeking help of medical practitioners or counsellors. Ample research indicates
that doctbrs do not want to hear, and that cou‘nsellorS‘an'd psychologists can be equally
obtuse. After all, what have they learned of the realities of women being beaten at Home? ‘
What content in their university courses alerts them to this phenomenon? In a méj'or national
study carried out in the late 1970s and early 1980s in Australia, the response of medical ’
practitioners-was found to be that of ‘handing out the Valium’ or Mogodon or other s'oporific.‘
The approach appeared to beit'hat of ‘giving the woman med_iciné to keep her out of the

doctor’s misery’.*

" Women do go to police for help. They do not genérally go on the first occasion of violence, or
on the second or third. Théy_ approach police when they are ih real fear of their safety - indeed,
their lives. Women come to ‘é_ccept’ that a certain -Iével of violence is endurable: that they can
‘survive’ it. When they call on the police for help, it is because the violence has gone over the

level they believe they can handle, or they have a real and intense fear that it will.

Heather Osland and her children called on the police, but were ill-served. Evidénce, was gi_ven
to the court by neighbours and others, as well as Ms Osland and her family, that police had

been called on more than one ‘occasion, and that they had arrived on several. Once, Mr Osland

il give her drugs to keep her out of my misery’ is a title captured by Diana Wyndham in a paper delivered to'a
national conference on violence against women in 1984, and dealing with this problem of the medial profession in
" failing to ‘read’ the realities and the needs of women living in vilent relationships. .



-attached the door of Ms Osland’s home with an axe, breaking it doWn SO th_ét he couid enter:
this was an occasion when she had left him, attempting to make an independent life for herself
and the family. On another, pqli_ce attended yét a neighbour’s evidence was that he saw them |
sheepishly retreatirg down the.driveway whilst Frank Osland stood at the top, waving his fist
and arms at them. Once; on Christmas Day, several police cars arrived, lights flashing. Mr
Osland was seen by neighbours walking about with a cocky air, delivering a briefcase to é

friend he had called to take the case whilst f\e dealt with police.

Police are notorious for repeating the mantra "jt’s not a criminal maﬁér, it's a civil matter’ and
"there’s nothing we can do’. Intervention orders, non-molestation orders and injundtions have,
not assisted women in this situation. Rather, they confirm the police in their (wrongly) stated
view that it is for the civil courts to deal with criminal assault athome, by issuing ‘orders’ to
dé.sist (honoured in the breach - and even then, action is comparatively rarely taken), rather
than for the police to arrest and deal with, through the criminal courts, those who have inflicted

criminal violence upon family members.

Women .seek help from courts - civil, family and criminal. In one caée cited in Even in the Best
of Homes,* the woman was appfoached by police as she sét in the witness room, waiting to
be called to give evidence about her husband’s criminal violence against her. “You don't want |
him to go to prison, do you, love?’ she was asked by a lawyer. ‘Why don’t you go home, lose .
some weight and put on some make up - and your husban_d wiII' love you again.’ Wanting to
‘lose some weight’ and even more have her husband ‘love her again’, the woman tobk the:
‘advice’, went home, put on some make up, possibly even lost some Weight - and met with

more violence, a readily predictable outcome.

When women seek intervention or non-molestation orders, magistrates may issue them.
' Others respond with such homilies as: “Why does it matter that he’s following her? He's her

" husband, isn’t he? Of course he wants to,'get her back.” Many cannot understand that flowers

% Scutt, 1983, Penguin Books Australia, Rlngwood Vlctorla Australia; update 1990, McCuIIoch Pubhshlng,
Carlton, Vlctona Australia.
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and chocolates are not tokens of affection, but evidence of attempted manipulation, pressure,

‘blackmail’ or stalking.

Medical Evidence, Violence, and Rape

Similarly medical practitioners are inured against women'’s words. This failing can be
compounded in thé courtroom when evidence is given by the doctor and the woman who
visited him for help, for two apparently different stories come into the case as evidence. This
arises because hot only are medica! practitioners loath to listen properly or listen at all to
women who come to seek heip when they are being beaten or raped on the homeground,

judgee have a similar difficuity.

An illustration of the way in which judges may be too often unable to listen to the woman’s

- words, or see the evidence of her attempts to seek help for what they are - clear ‘callings out’

- for attention to be paid - may be found in in R. v. Osland. There, somé commentators may say
that the jury was not properly directed on the medical ev‘idence before the court. That failure in
direction, as assessed by some, might be said to arise demonstrably odt of a lack of reflective
knowledge or understandlng of cnmlnal assault at home and other forms of domestic violence

and its relevance to women who k||l

In R. v. Osland, the Court heard evidence from both Ms Osland and from her medical
prectitioner as to medical conditions that could be illustrative of anal rape. Ms Osland’s
evidence was that she had suffered anal rape inflicted by Mr Osland. Dr Petersen evidence to
- the jury was that he had rﬁade notes of ‘.marital discord’ - a euphemism that speaks vol_umes to

those who listen.®®

Research in this field shows:

% In R. v. Osland, Dr Peterson’s evidence appears at AB 703-30, 733-6. The trial judge’s recounting of this
evidence to the jury appears at AB 2108 11. Ms Osland s evidence appears at AB 834-6 (in chief), and at AB
(cross-examination).



* women are frequently reticent about speaking about sexual assault, abuse and rape
-generally, and in particular where it arises in marriage or other domestic

| relationships;

. * women often do not characterise rape as ‘rape’, particularly where it is inflicted in
intimate relationships such as in marriage;
- * women often come to recognise sexual assault and rape, etc as ‘rape’ some time

after the acts have occurred, and often after leaving the violent relationship;

* women do not disclose generally to ‘their’ medical practitioners, or at least a.
significant number of women do not disclose criminal assault at home and other

forms of domestic violence, including rape/sexual abuse, to them;-

° medical practitioners are not astute in recognising women patients have suffered
criminal assault at home and other forms of domestic vuolence including

rape/sexual abuse

* medical practitioners can ignore or pass-over criminal assault at home and other -
~ forms of domestic violence, including sexual abuse/rape, or fail to ‘recognise’yit;
* medical practitioners prescribe ‘treatment’ in the form of (placatory) drugs — anti-
depressants and tranquillisers - where the problem is violence in the home and its

consequences.”’

¥ See particularly-Jocelynne A. Scutt, Even in the Best of Homes - Violence In the Family, 1983,
Penguin Books Australia, Ringwood, Victoria, Australia; updated 1990, McCulloch Publishing, Carlton,
Victoria, Australia. References - Australian Bureau of Statistics, Women’s Safety Australia, 1996 -
Chapter 4, ‘Actions Taken in Response to Violence’, pp. 28-41; Australian Medical Association, AMA
Posmon Statement on Domestic Violence, Adopted by AMA Executive Council on 3 March 1998; Table
2, ‘Prevalence of domestic violence in Australian community samples’ (1998) 22 (No. 1) Australian and
New Zealand Journal of Public Health 52; Chapter 6, ‘Marital Rape’ in Even in the Best of Homes —
Violence in the Family, 1990, pp. 141-73, 316-19 (see also all items in index under ‘medical profession’,
p.353); Council on Ethical and Judicial Affairs, American Medical Association, ‘Physicians and :
Domestic Violence — Ethical Considerations’ (1992) 267 (No. 23) Journal of the American Medical Association
3190-3; Council Reports, 'Violence Against Women — Relevance for Medical Practitioners’ (1992) 267 (No. 23) .
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All this appiies to anal rape, and may apply with even more force than to non-sexual abuse or
violence and other forms of sexual abuse and exploitation. Dr Petersen described a lqng and
ongoing history (up to July 1991) of prescribing anti-depressants and tranquillisers, urinary
tract infection, soreness with intercourée, lumps in the vagina, bleeding and pain, etc (Murelax
— tranquilliser, Tryptanol and Prothiadine - anti-depressants.) It was here that he noted shé

had complained of, or told him about ‘marital disharmony’ etc.

- For the perceptive, Ms Osland gave evidence of anal rape. T-here were a number of
contentions in relation to her evidence that she was anally raped by Frank Osland on an
ongoing basisA for a number of years, up to the time of his death. One was that it was a matter
of ‘recent invention’, because she had not complaihed bf this in the police interviews. Ms
Osland said that she did mention it to Mr Miller, thé member of the policeforce who was
present at the police interviews (together with Mr Thatcher) and who played the secondary role

in those‘-inter\/iews. Another was that she had not told Dr Peterson.

The judge’s charge to the jury in relation to Dr Peterson’s evidence over two pages, then

continues with a brief comment about Ms Osland’s evidence, including:

‘Whether this [forced anal intercourse] occurred and its frequency and whether it
was against her will is entirely a mater for you. | am not going to say much about
this. The sexual appetites and practices of married people appear to.be capable

of very few boundaries. You are absolutely free so long as you base your views

Journal of the American Medical Association 3184-9; Hegarty, Flnal Report on GPEP 290 — Barriers to
Disclosure of Domestic Violence in General Practice, 1994, University of Queensland, Social and Preventive
Medicine Department/Department of Health, Housing and Community Services (General Practice Evaluation
_Programme); Roberts, O'Toole, Lawrence and Raphael, ‘Domestic violence victims in a hospital emergency
department’ (1993) 159 (6 September) Medical Journal of Australla 307-10; Sugg, ‘Primary Care Physicians’
Response to Domestic Violence' (1992) (No. 23) Journal of the American Medical Association 3157-60;
Webster, Sweett and Stolz, ‘Domestic violence in pregnancy — A prevalence study’ (1994) 161 (17 October).
. Medical Journal of Australla 466-70 (note: no contention violence against Heather Osland by Frank Osland during -
pregnancy, but see conclusions here re medical profession and particularly recommendation: Because most women
will not reveal details about their experience of violence in the home unless asked, a relationship history should be
included at the first visit along with medical, obstetric and other histories.) -



| on the evidence td reach your own conclusions about it. It is only of relevance if
it is connected, even distinctly, with the killing and Heather Osland's fears and
reasons ... | | -
.. it appears she did not ever mention it to her trusted doctor, Dr Peterson, -
notwithstanding thai she was beiné t‘reated for an appafentlj; intractable urinary
tract infection, which is not her doctor, a doctor for such a Iong perlod she was

retlcent about it.*®
In respect to Dr Peterson the trial judge said amongst other matters:

The doctor was aware, from what he said, that she had some troulble in the
marriage. The métter was takeh up with Mré Osland in cross-examination, | think..
Genérally speaking she said, well, she was reticent about all of these matters, -
not,dnly assaults but the issue of what she described as forced anal intercourse.
That it was a matter that really if he was to say something about it, taken it up,
that was one thmg, but that she was not gomg to volunteer it. | will leave that
matter to you

Counsel for Ms Osland 'ask.ed that the trial judge redirect.on his stateme-nt that Ms Osland ‘did
not ever mention it to her trusted doctor’ — stating that.it was incorrect to séy' to the jury that Dr
Peterson was Ms Osland’s ‘trusted’ medical practitioner. He was also asked to clarify that after
Frank Osland’s death, pelvic mflammatory disease/cystitis or vaginal discharge ceased. The
tnal judge clarified that Ms Osland’s ‘urinary tract infection continued to the end, by that |
meant up until the death of ‘Osland, because the evidence was that after his death they didn't

t 40

persist’.™ On the clearly significént assertion as to failure to disclose to her ‘trusted’ doctor, the

request was refused.*’

38 AB 2110-1/Tms 1844-5 (Emphasis added) see judge’s charge to the jury at AB 21 08-10/Tms 1842 4,
3.AB 2109-10/Tms 1843-4. _ .

*" See: AB 2119/Tms 1856.
“! See: AB /Trns 1853-5



Model Guidelines for Self-Defence and Provocation in ‘Battered Woman Reality’

Courts cannot be allowed to stumble over the application of self-defence and provocation rules
to women who Kill aﬁy longer. It is encumbent upon courts at the highest level to devise ‘model
guidelines’ or ‘model directions’ to provide Trjal Courts and Appeal Courts with guidance en the
use of evidence of violence, abuse, aggression and threats (including sexual violence, abuse,

aggfession and threats) where a woman has been subjected to it on an ongoing basis or in the

context of a domestic relationship.
As was said in Maloit v. The Queen:

A ... “battered woman syndrome” is not a legal defence in itself such that an
- accused woman need only establish that she is suffering from the syndrome in

_order fogain an acquittal ...

How should the courts combat the “syndromization” ... of battered women who
act in self-defence? Thelegal inquiry into the moral [sic] culpability of a woman
who is, for instance, claiming self-defence must focus en the reasonableness of .
her actions in the context of her personal expefiences, and her experiences as a
woman, not on herAstatus asa battered woman and her entitlement to'claimlthat :
ehe is suffering from “battered woman syndrome” ... By emphasizing a woman’s
“learned helplessness”, her dependence, her victimizatior_I, and her low self-
esteem, in order to establish that she suffers from “Battered woman syndrome?”,
the legal debate shifts from the objective rationality of her actions to preserve her
own life to those personal inadequacies which apparently explain her failure to
flee from her abuser. Such an emphasis comports too well with society’s

- stereotypes about women. Therefore, it should be scfupulously avoided B

“2 Supreme Court of Canada, 12 February 1998, No. 25613, at 12.
* Supreme Court of Canada, 12 February 1998, No. 25613, at 13. -



The Court in Malott went on to note that not only juries have difficulty in dealing with the
prolonged history of violence to which women may be subjected and in the context of which

they kill, then wish to have their claims self-defence taken seriously:

How should these principles be given practical effect in the context of a jury trial
" of a woman accused of murdering her abuser? ... where the reasonableness of a
battered woman’s belief is at issue in a criminal case, a judge and jury should be
made to appreciate that a battered woman’s experiences are both individualized,
’ based on her own history and relationships, as well as éhared with other WO'men,
within the context of a society and a legal system which has historically
undervalued women’s experiences. A judge and jury should be told that a
battered woman’s experiences are geherally outside the common understanding
of the average judge and juror, and that they should seek to underétand the
evidence being presented to them in order to overcome the myths and
stereotypes which we all share. 'Finally, all of this shoufd be'pfesented insucha
way as to focus on the reasonableness of the woman'’s actions, wnthout relying

on old or new stereotypes about battered women.

Concerns have been expressed that the treatment of expert evidence on battered
woman syndrome, which is itself admissible in order to combat the rhyths‘and
~ stereotypes which society has about battered WOmen, has led to a new
stereotype of the “battered wdman” .. ltis possib!e that those women who are
~unable to fit themselves within the steredtype of a Qictimized, passive, helpless,
dependent, battered woman will not have their claims to self-defence faif_ly
decided. For instance, women who have demonstrated too much strength or
initiative, ,w'omén of colour, women who are professionals, or women whb might
" have fought back against their abusers on previous occasions, should not be
'penalized for failing to accoi'd‘ with fhe stereotypical 'irriage of the archetypal
battered woman ... Needless to say, women with these characteristics are still
entitled to have their claims of self-defence fairly adjudicated, and they are also

_ still entitled.to have their experiences as battered women inform the analysis.



Jury Directions - Medical Evidence

It could be argued that a jury properly instructed on medical evidence such as that available in

R. v. Osland should have been toid:

it was the Crown contention that the evidence of anal rape was ‘recent invention’;

as Ms Osland had not specifically mentioned it to her treating doctor, this could

support the ‘recent invention’; _ ' ' N

that she had not told the pollceofflcers who interviewed her, during the recording of

the interview/s (or at aII) this could support the recent invention’;

that she said she had told one of the ‘policeofficers, when not being recorded, and
that policeofficer had not been called by the Crown or by the defence to nge

_evidence or be cross-examined about this;

that Ms Osland had told Dr Peterson of ‘marital disharmony’ (alternatively that Dr

Peterson had translated what Ms Osland told him about the rape and violence into a

tale of ‘marital disharmony’);

\

that she had told him of “pain during intereours'e’;

* that she had complained of vaginal or uretheral bleeding;

that many women do not complain to their medical practitioners about criminal

assault at home and other forms of domestic violence, including rape in marriage;

that anal rape or forced anal intercourse may be even more dlfflcult for a woman to

tell her doctor;
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* that the doctor’s evidence was that on a numbevr of occasions she had told him of .

‘marital disharmony’;

* that research shows doctors often do not ‘pick up’ that their women patients are

. suffering from criminal-assault at home and other forms of-domestic violence;

* -that research shows that communication between doctors. and women suffering
violence in the home often fails to ensure that doctors accept or discern that this is
the woman’s complaint or the reason for her discomfort o illness, or sééking -

treatment, or visiting the doctor;

- * that training is recognised as being necesséry to enable medical practitioners to
‘ reCognise when a paﬁent is sUffering/é:omplaining -about or may be suffering
from/complaining about'crir_hinal assault at home and other forms of . domestic

violence, including rape in marriage;

‘o that training is recognised as being necessary to enable medical practitioners to

treat patients in this category appropriafely.

‘ AJury Directions -V‘Batt'ered Woman Reélity’ and Self-Defence, Not -‘Battered Wéman
Syndrome’ ) ' '

‘With evidence before the court of violence extending over years, trial judges sho_uld make clear
_in the charge'to any jury that it is not the law that for a woman to ‘escape" conviction for .
murder she has to ‘it herself within’ a ‘battered woman syndrome nor that this. ewdence is

given in order that the jury can make such a determlnatlon
As an illustration, it seems that in.R. v. Osland, the ‘fit yourself within’ the ‘battered woman

~ syndrome’ approach may be discerned, at least on some readings of the trial tranéc_ript, and in

the Court of Appeal. That ‘battered woman syndrome’ evidence appeared to be but to the jury-



in this way at least at times during the trial arguably set a hurdle for Ms Osland that was not
faced by her son, David Albion, on trial with her. He was presented as claiming a ‘straight’ self- N
defence or provocation argument. She was presénted as seeking to avail herself of ‘something’

else.

_Rather than ensure that the jury knew their job was to apply the principles of self-defence or
“provocation to Ms Osland, just as they were bound to apply them to Mr Albion, there was
potential (at least) for confusion in the way this aspect was dealit with not only in the charge but

throug‘hout the trial.

As was pointed out in Malott, expert evidence as accepted in R. v. Lavelle® for two basic

reasons:

* to dispel the myths and stereotypes inherent in understandings of a battered

woman’s experiences, and of the reasonableness of her actions; and

®* because women’s experiencés and perspectives in relation to self-defence may be
different from the experience and perspectives of men, and the perspectives of

~ women must now equally inform the ‘objective’ standard of the reasonable person.

Abart from other difficulties some may discern as apparent in the courts of this trial in relafioh
to the so-called ‘battered woman syndrome’ and the evidence of ongjoing violence and abuse,
including sexual abuse (the battered woman reality-or circumstahces grounding a defen-ceof
self-defet]ce), comments made during the trial by counsel and the trial judge indicate that
myths and stereotypes were not dispelled. For example, the trial judge made a number of
refererices to Ms Osland and her remaining with Frank Osland, or in the marriage, despite his
violence (her evidence — and independent witnesses’ evidence — of his violence). There was
reference to ‘no bruiéing’ being visible. The trial judge also commehted upon Ms Osland being

in paidwork during the marriage, effectively contrasting this with her evidence that she was

% (1990) 55 C.C.C. (3% 97.



subjected to Mr Osland’s ‘rules’ and her (effective) evidence that she was ‘locked into’ the
relationship with him. At one point he speculated that other people found alternative ways of

'dealing with such situations, such as going to the Family Court.

If they were to be made at arl, arguably these cerrrments ought‘to have beeh suppI‘emented by
-reference to the knowledge that exists in this field. The jury could make its decision only on the
basis of properly conveyed information relevant to these aspects as raised by the judge arrd
counsel, and ansmg out of the evidence generally. A reader of the transcript may suggest that

the judge could - some would say should - have told them that: -

* women are or can be ‘locked into’ violent relationships through socialisation,
economics, responsibility for children, lack of alternatives such as housing,
independent income, broader family support, the opinions of neighbours or family

- friends (‘what will the neighbours/my family/friends etc think’);

* women may live apparently ‘independent’ lives, without any (or little) indication to
the outside world of the violence occurring within the home, but_this does not mean

it does not happen, or is not happening;

* women are frequently beaten ‘where it doesn’t show’, 5o that there may well be no
outwardly visible signs, such as bruising, or wear sunglasses or makeup to conceal
marks/bruising; ' ' '

* women are likely to be reticent about »c'o'mplaining to others, or telling others, and

‘select’ those whom they tell;

* if they do tell (any) others, they are likely to downplay. or understate (rather than

exaggerate) the violence to which they are being subjected.®

% Scutt, Even in the Best of Homes ~ Violence in the Family, 1990; Women's Coalition Against Family Violence,
Blood On whose Hands — The killing of women & children in domestic homicides, 1994, Victorian Women's
Trust, Melbourne Victoria, Australia.



Specifically in relation to the evidence in this case, some would argue that the trial judge could

4 have - or should have - brbught to the attention of the jury that:

* Heather Osland’s evidence and that of other witnesses as to her paidwork was that
she left jobs because Mr Osland ‘stalked’ her, because he caused disturbance/s at
her place of work-(for example, the picture theatre in Bendigo), etc: see references

- in Transcript/Appeal Books to stalking and other aspects in attached material;

* Heather Osland’s evidence and that of other witnesses was that she wore
sunglasses (for example), spmetimes at night, and wore makeup (which did not
ultir‘natelyvconc_eal marks/bruises); see references in Transcript/Appeal Books in

attached materiél;

* Heather Osland’s evidence and that of other witnesses that she and others
(members of the family, neighbours, etc) had sought police assistance on a number

of occasions in the paét re Mr Osland’s violence (without avail);

¢ Heather Osland’s evidence and ihat of the children that they could ‘telf’ or anticipate
Mr Osland’s moods — for example, when he was ‘cheery’ with his workmates upon

arriving home, this was a warning sign -

so that the jury could see the evidence independently of the myths referred to in Malott , or at
' least so that they were apprised of the myths and better able to make a proper assessment of

the evidence of violence, abuse and sexual aggression.

The judge’s recitation to the jury of the evidence did not éet the evidencAe in a-context that
éddressed these issues. This meant that the jury was left with A

‘battered Woman syndrome’ aé, in many respects, a catch-cry which oh some readings at least
was not helpful to them in their deliberations and which may have led them to deal with the
evidence of violence against Heather Osland in a way which was different from ihe way they

dealt with thé.evidence of violence against David Albion. What else could explain the verdict of
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‘duilfy of murder for Heather Osland, who did not e\)en wield the weapon that killed Frank
Oslan_d, nor strike any of Kthe blows that killed him - rather, simply stood there whilst her son
wielded the weapon and struck the blow/s? What else could explain this in the face of the
- inability of the jury to reach a verdict in respect of David Aibion's guilt or innocence at that trial? A |

Jury Directions - Rape and Self-Defence

Commentators. and observers of this frial (and of others where women are charged with
unlawful killing of husbands or partners in circumstances of continuing violence) could contend
that it should have been explalned to the jury how, if they believed rape had occurred they
could fit it in to self defence and/or provocation. For example should they have been instructed
as to the medical evidence as above, then told that if they accepted that ‘the anal rape d|d

happen it would be relevant to their de||berat|ons

* to show or pfovide a reasonable doubt on the question whether Heather Osland
honestly feared when Frank Osland ‘was killed by David Albion, that Frank Osland
was a real threat to her life or her bodlly integrity — that is, that her acting W|th Davud

Albion was as a consequence of her fear of being killed or raped,;
* to show or provide a reasonable doubt that in all the circumstances (of the violence
and sexual aggression) she acted reasonably in the killing of Frank Osland.
Self-Defence and Provocatibn - A History of Violence
In this case study, the:trial judge recounted the evidence of violence and the law of self-
defence and provocation, ‘but did not iptegrate them so that the jury could deal with the
evidence as properly. relevant to self-defence and provocation. Arguably, the evidence ought to

have been explained to the jury so that they knew how they could use it in understanding:

¢ why Ms Osland might remain in an abusive relationship;
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* why Ms Osland might not (see herself as able to) seek police assistance

immediately before David Albion struck the blow;

* why Ms Osland might not see the police as relevant to her dilemma on the day/night

Frank Osland was killed;

* the nature and extent of the violence that'may_ exist in a battering relationship, so
that the jury could ‘see’ (understand) that the evidence given by Ms Osland and "
others about the violence perpetrated by Frank Osland could be true rather than

_ exaggerated or ‘made up’;

‘°' why Ms Osland might be able to anticipate Mr Osland’s ‘moods’ and the danger he

Could have posed to her (and David Albion) on the night he was killed;

* why Ms Osland might be able to anticipate and perceive the danger Mr Osland |

posed to her (and David Albjon) in the period leading up to his death;

* why she might believe it necessary on reasonable grounds to end Mr Osland’s life

in order to save her own (and that of David Albion);

. why she might believe on reasonable grounds that she could not.otherwise
preserve herself (and David Albion) from death or grievous bodily harm, than by

ending Mr Osland's life.

Equélvly importantly, it could be argued that the jury should have been properly focused on the
_ cirddmstances that could confirm (or alternatively discount) that Ms Osland acted in self-
defence. (or under provocation): namely, the evidence of Mr Osland’s violence and abuse over
" a long period of time: The reality of thé circumstance of Mr Osland’s violence _ that is, the

evidence of his violence — ought properly to be the focus.



Self-defence is about a rational act of the person who Kills in order to éave her (or his) own life.
‘Battered woman syndrome’ does not look at this: rather, it looks at the helpless, hbpeless and .
lost woman who has never sought help, never talked to anyone, never even elliptically referred
to the violence in her life and her desire to escape it, her fear and terror that her‘flife is in
~ danger. This'is fthe woman of reality; the ‘helpless, hopeless ana lost’ woman is a figrﬁent of
the imagination, one that has in%peded’wome'n’s right to a fair trial, ahd to fair, equal and just
treatment in the criminal justice system it has stood in the way of having the criminal law apply

equally to women taking into account the reallty of women’s lives, as it does to men.

‘Battered woman reality’ has the reality of women’s lives and the right of women to équal
'a'ccess to .the criminal juétice system, equal access to criminal laws, equal applrication of
criminal laws that should be designed to recognise or at least assist the jury in moving towards
a recognition of ‘what realfy happened’. This is what ‘battered woman reality’ has as its focus,
rather than the notion that a woman who Kkills in circumstances where she lives in, or has lived

in, a violent relationship and fears she Will be killed.

Ms Osland’s defence was ’baséd ona history of violence against her and threats made by the
deceased. This history went back, on the evidence, some 13 years. The entire history Was put
forward as founding the defence of self-defence and/or the mitigation of provocation. Amongst
other matters, the entire history was what founded the expert witness Dr Byrne’s evidence. It
“was or ought to have been.clear that it was the entire history of violence and threats that was

relied upon to found self-defence or provocation.

Arguably, the jury should have been instructed that the defence of self-defence can be

constituted:’
* by a history of violence against which a single discreet act being the threat to whiéh |

the accused responds in self-defence, and that act being one which would/might not

in other circumstances be reasonably classed as a threat to Kill;



* by a history of violence against which a particular circumstance constitutes a threat .
to which the accused responds in self-defence, that circumstance being one which

would/might not in other circumstances be reasonably classed as a threat to Kill;

® by a history of violence which in and of itself constitutes the ‘act’ or circumstances
‘to which the accused responds in self-defence, reasonably believing that the party

inflicting the violence intends to kill her (or him).

Conclusion

A trial judge has a responsibility to eXpIain to the jﬁry the law that is constant with an accused'’s
defence/s. Where evidence raised in the course of the trial is consistent with an accused’s
defence/s, the judge has a duty to explain the law properly to.the jury and to say to the jury that

if it accepts the evidence, then it can be consistent with her i innocence. -

Women’s position in the criminal justice system and in the legal system as a whole will not be
advanced by advancing arguments that paint women as ‘sick"when they are reacting to and
| responding within circumstances that circumscribe their lives. Until the reality of women'’s lives
is accepted in the courtroom as reality, and until those who represent women in the courtroom
' appreciate the reality of women s lives, women wnll be ill- serwced by the cnmmal justice system

and will continue to be convicted of crlmes they do not commlt

~ JAS, November 2000

* This is an adaptation of arguments presented in Osland v. The Queen, High Court of Australia, 1998.

‘
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| China/Hong Kong , 7 _

_Women and Legal Justice _
' Hing Chung Wong
Judge, District Court, Member, JUSTICE

Introduction

The rights and freedom of the residents of the Hong Kong Special Ad’ministrative Region '
(HKSAR) is guaranteed by the Basic Law of the HKSAR of the People’s Republic of China, |
the constitutional document of the Region.. For examp]e: under"ArticIe 4 — the guarantee of
rights and freedoms; Art.23 equality before the Iew; Art.26 to 28 — the right to vote and to
. stand.for'election; freedom of speech, of press and of publication, freedom of association, of »
essembly and of demonstration; and the freedom to form and join trade unions. .Ar'ticles 39

of the Basic Law provides that tne provisions of ihe International Covenant on Civil and
'Political Rights (ICCPR)'\énd the International Covenent on Economic, Social and Cultural

Rights (ICESCR) as applied to Hong Kong shall remain in force, and shall be implemented
through the laws of the HKSAR. The Hong Kong Bill of Rights Ordinance passed in 1991

and the provisions of all United Nations -human rights treaties' appiicable to Hong Kong

(including the Convention on the Elimination of All Forms of Discriminations Against Women-
(CEDAW)) continue to be implemented after the resumptionef Chinese sovereignty over
Heng Kong on 1'July 1997. ‘ . l

CEDAW was extended to Hong Kong i 1996. Efforts to kpromote public 'awareness'of
CEDAW has been performed by the Homes Affairs Department and the Equal Opportunltles
Commission set up under the Sex Discriminations Ordinance in 1995. Since 1995 a
legislative review has taken place leadlng to the enactment of a number of amendments and -
ordinances to eliminate discriminatory or unfair. treatment of women. - The Sex _
Discrimination Ordinance was passed in 1995 and the Family Discrimination Ordinance was
pessed in '19977 The Equal Opportunities Commission is an independent organisation set
up to the promote equality between women and men and to enforce the anti-discrimination

ordinances- and for the handling of complaints.



The Initial Report on the HKSAR under the Convention was examined by the United Nations
Committee on the Elimination of Discrimination against Women in February in 1999,
commented and made recommendations on the report. The HKSAR government'furthér
reported recently to the United Nations on the implementation of the Beijing Platform for
Action (1995), pledging to strengthen the co-ordination and co- operatlon amongst
government departments and NGOs in handling and combating the problem of battered

spouse in Hong Kong through an interdisciplinary working group.

As far as the ferhale victims of human rights violation are concerned, there is in existence in
_the legislation laws that punish perpetrators and offer proteption to victims of violence,
. domestic or otherwise. In addition, the Domestic Violence Ordinahce provides prbtection to
'party to a marriage or someone with a long term cohabitation relationship with her/his
partner in the form of injunction restraining the other party from molesting the complainant
“and her chiIdAren or exciuding that party from the home or a part of it. There are suggestions
from-Non Government AOrganisations (NGO) that this legislation needs to be reviewed after
havi—ng been in operation for 14 years'. Amendments suggested are: the introduction of
clearer definition of violence and abuse tb include emotional and psychological abuse, police
initiative in prosecuting offenders without the victim's consent, sentencing optlons such as

treatment and re-education through mandatory counselmg of offenders etc.

~ There are at present 3 tempdrary shelters catering for women victims of violence and their
children. The first shelter is the Harmony House (NGO) in: operation since 1985, the
second is the Go\/ernment ‘s social Welfare Department shelter and the third Serene Court is
run by another' NGO, each has a capacity of 40, The two NGO shelters offer in-house
crises ihtervention counseling, information on and assistancé in the processing of application
for legal aid and other social welfare and housing benefits available in Hong Ko_n'g. There
" are three 24-hour hotlines providing information, emergency counseling and advice to
women in need of assistance. The Ha_rmoﬁy House also runs a women resource centre,
‘which operates as a drop-in centre for women and runs support groups for ex-residents. It
- iis the first organisation to act as an advocate against domestic violence, organising seminars
on the subject and ‘giving talks to the police and the caring professions such as to doctors,
nurses and social workers etc. Starting from the latter part of 2000, an abuser-counseling

programme has been set up offering assistance to offenders.
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Handling Women Victims of Violence:
1. The Police

(aj Reporting to and investigation by the police- (
Direct reporting of an offence involving violence on a female: victim: |
The victims often approach the police first; such reports usually take place at a B
police siation or at a hospital where a 'representative from the Police Department is
present. The police upon the laying of complaint is required to process the
complaint and to supply the complainant information on where assistance can be
obtained such as access to an abused w'o‘men’s refuge, social worker and refer t_he

complainant to hospital if medical attention is required. Specific guidelines and

handling procedures have been drawn up for officers handling such cases. The - -

Police Child Protection Unit has recently re-adopted women victims of violence as
part of a group that requires sensitive and sympathetic handling during investigation.
Victims. of sexual violence . with gynaecological. injuries are care for. by
gynaecologists who will coordinate with clinical psycholggists, 'pSYChiatrists,f and
medical social workers as and when required. A one stop centre for rape victims to
be forensically examined and treated after the initia! report to police was filed to
spare the victims from unnecessary pain and embarrassment is being considered
by the HKSAR Government. o "

(b) Reporting by doctors at the Accident and Emergency ward at public hospitals:
Doctors at the‘Accident and Emergency Ward of all public hospitals have been
given guidelines on management of victims of sexual assault and is requi'red to
report all suspected domestic abuse cases to fhe police. With the consent of the
victims, doctors would refer their cases to medical social workers for advice and -
counseling. As the injuries of victims in such cases often are of serious nature,' the

police are bound to investigate.
Many policemen consider domestic violence as domestic affairs and are reluctant to

intervene. They complain that victims often change their minds and refuse to pursue

the complains or to give evidence in court. As a result, there are instances when



laying complaihs at police stations, the | vidtims were treated indifferenily and
discouraged from laying c_omblains against the perpetrators when the perpetrators
are the husbands or cohabitants of the victims. There have been complaints by
victims of doméstic violence that they were ignored or encouraged to return to the
abusive relationship without any assistance, information or advice given on wheré a
shelter can be found or where counseling, financial assistance and legal advice can
be 6btained. Efforts are béing made by NGOs to'change' the attitude of the police
through trainihg, public education and the lobbying of various government

departments and the gbvernment interdisciplinary working group on battered

_spouse.

2. Af Trial in Court- |

All adult victims are required to give viva voce evidence at the trial in open court, as'

the accused are entitléd'to confront their accusers and to- an open and fair trial.

- Victims under the age of 14 years, and those in cases involving sexual abuse,

cruelty and assault up to the age of 17 years, may give evidence by live television
link i.e. in a video-linked room next to the court foom and may be accompanied by a

social worker, a female police officer or a volunteer. The video-recorded evidence

- of such victims is admissible as evidence in chief, provided they are. available to

. give evidence in cross-examination. Witnesses who are threatened and put in fear

for their safety may request for police p_rbtectiqn before and during the trail. The
identity of victims of a sexual offence under the age ‘of 16 are protected and not
permitted to be bublished by the media. Undef exceptional circumstances,
arrangements can be 'made for vulnerable witnesses to access the court building |

through enirances and exits not usually opened to the public.

At the Family Court, facilities for children are available for parents who bring their
- young children to the court building'. ‘

Evidence of the complainant in sexual offences had to be corroborated though

“evidence involving children and accomplices have been abolished. This is of

particular disadvantage to victims of sexual offences, a bill has been introduced to



the legislative council in Hong Kong to abolish the corroboration rule in sexual

offences cases. It is at present under the council’s scrutiny.

The Crimes ordinance outlaws trafficking in people, causing: pro_stifution, are
exercising control over commercial sex workers. It renders unlawful anyone who
takes an unmarried girl under the age of 16Aout of the possession of her parents or
guardians without their consent and anyohe who.abducts an unmarried girl under
18 with the intention that she shall -have unlawful sex with men. The' maximum

sentences is 7 to 10 years of imprisonment.

3. Women SUspects and Convicted Prisoners in Detention:

@i

(i)

In police custody o
Female suspects are put under the supervision of female police officers at’
“police stations. The detention should be é short ohe for all suspects are
charged within 48 hours of their arrest. Should suspects require. medical
_ attention, they will be sent to public hospitals for treatment. '
Detention in prison: , 7 ‘
Female Suspects - cén be visited by their legaj advisers as often as is
required. They aré entitled to legal aid provided their means are within the ‘
limit set down by law. They aré not required to perform any paid or unpaid. -
wdrk while in custody.’ '
Female Pris}ohers - there ar‘e, 1130 convicted female prisoners in Hong
Kong prisons and 168 female suspecté in remand awaiting trail at the end
“of October 2000. Al priéoners alfe assigned duties and are paﬂid a daily
wage for the work they perform in prison. Female inmates are not required
to perform heavy-duty work; they work mainly in the Iaundry,' garment
workshop, at bookbinding and gardehing. They are also given cooking and
beauty classes and are visited by their families and friends once a month. -
Those who gave birth to a child at correctional institution are allowed to
keep their child with them until the child reaches the age of three.

J
~

Those with young children under the age of 6 years are eligible to join the



“child visit programme’ and may be visited by their child or children once a

month under the supervision of social workers.

For those requiring counseling, clinical psychologists will be assigned to

offer such assistance.

Young offenders under the age of 21 sentenced to less than 3 years
imprisonment are housed in special institutions for youth and are given

vocational training.

Compensation to Victims 4 '
Victims of -violence may apply to the Criminal Compensation Board -
established under the law and'the supervision of an independent board
'appointed_by the Government under the law to be'compensated by a fund
established by the Government for this purpose. In addition, they may filea -
claim in Court for compensation under the civil jurisdiction of the’Court‘

against the offenders.

The Courts . _

These are five levels of courts in Hong Kong; the numbers of female

judges and judicial officers are as follows: _ S

i) - Court of Final Appeal: the ChieflJus'tice and three Permanent
Judges —all male (0%); . _

ii) _' Court of Appeal: one of 9 Justices of Appeal is female (the first
woman justice of appéal was appointed in September 2000) (1 1%);

iii) Court of First Instance: 4 of 22 judges are female '(1 8%); '

| High Court Registry: 3 of 7 masters are female (42%);

iv) = District Court: 7 of the 31 judges are female (22%);

V) Magistracy and Speciél Tribunals: 24 of the 88 judicial officers are

female (27%)

Since the appointment of the first High Court jUdge in 1995, the number of

female judges in the High Court was increased to 2 in 1996, and there are
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now 6 'appoirited. In the District Court, the first District Judge was

appointed in about 1985, since 1995 their numbers have more than
doubled. . - L . »




International and Regional Initiatives to '

Prevent and Prohibit Trafficking in Persons |

Nirmala Pandit .

Centre for Empowerment
- {. International Initiatives

1. Trafficking has been an age-old concern for the human race. Hdwever globalisation and
mobility increased the potential of its spread as a contemporary form of slavery.
International law forbids trafficking, siavery, forced labour, debt bondage, torture,
arbitrary detention, and many other practices associated with trafficking. At the national '
levels, a number of States are reviewing their national laws and are implerhenting

. trafficking laws within their boarders. At the regional and sub regionél levels the efforts
and the resources are pooled in to work on the issues of trafficking and its allied
manifestations. The_OrganisatiQn of Am‘_erican States, The Organisation of African Unity,
the Council of Europe,-the South Asian Aésociation for Reg'ional Cooperation and the
Association of South East Asian Nations and their affiliated organisations are creating '

" conditions and spreading awareness for further actions in their respective regions.
Despite the existence of a variety of instruments containing rules and regulations to
combat trafﬁcking, there is no universal international instrument covering all aspects of
trafficking in persons. ' | _

2. This article reviews the existing Iegal provisions, relating to the anti-trafficking initiatives
at the international and regional levels. Some of these initiatives are directly épplicable A
to the issue of trafficking, while others refer to some of the associated components of
trafficking. For example, the UN Convention on the Rights of the Child refers to the
trafficking in children, while the Slavery Conventions refer to the abolition of slavery and
institutions and practices similar to slavery and thereby focusing on preventing |
'exploitatioh of persons as the end 'product of a trafficking cycle. Many of the region‘alz

institutions are focusing to devise means to prevent exploitation of prostitution of



persons particularly women and children. It is true that many of the women and most of

. the children are trafficked and forced into this activity. They constitute the most

. vulnerable group that needs rmmedlate protection and relief from epr0|tatlon

Th|s article also d|scusses the eX|st|ng international and regronal mechanisms that have
been created to‘prevent exploitation from trafficking, protect the trafflcked persons and -
oromote proseoution of and punishment to the "traffickers Not all 'the existing
mechanlsms are effective in combatlng trafficking in.all its mamféstatlons nor are they S
equped to address all the components-of traf'hcklng as reflected in the modern times.

The issue of traffrckrng |s now high on the mternatronal agenda. At the international level,
the members of the Unlted Nations have adopted two protocols to the Convention on-

Transnational Organised Crime. It is very important that this effort, while focussing on

- the crime prevention aspect is "also addressing the human rights perspective by

providing protection and promotion of the rights of the tr_af'ficked persons.. Information

~* regarding these two protocols is covered in a separate article. Effectiveeradication and

prevention of traf'flcklng is possible only if it is I|nked with the protectlon of the rights of ‘

the traf'flcked person and prosecution followed by punishment to traffickers. -

. International Legal Framework '

International Anti-Trafficking Laws

The main weakness of the. international' anti-trafficking law is the lack of .a

-comprehensive definition of traf'ficki‘ng. The current definition fails to enoompass.all the

. facets and rngredients- of traf‘ficking as ‘seen in the present‘.times. Trafficking has

traditionally been regarded. as an activity primarily engaging women . and girls. into

prostitution. However it cannot be ignored that men, women and children are being

traf'flcked ‘and forced to live in mlserable ‘conditions. They are engaged in many .

explortatrve activities like begglng, domestic service, forced marriage, forced labour etc.

The present article reviews the existing IegaI framework which-in some ways reaches to

'prevent and prohibit traf'flcklng in persons and /or protects men, women or:chlldren from: "

the various ass00|ated components of traf‘frckmg, e.g. violence agarnst women, rIIegaI

adoption, prostitution, sex tourism, |rregular migration, sale of persons, etc.



a. UN Convention for the Suppression of the Traffic in Persons and the Exploitation
of the Prostitution of Others

6. The Con'vention fo»r the Suppression nf the Traffic in Persons and of the Exploitation -
"of the Pfostitution of Others of 1949 (the Suppression of Traffic Convention)
consolidated thé earlier instruments relating to the White Siave Trade and Traffic in
Women and Children. This is the first international instrument to conceive of
trafficking in gender-neutral terms by referring to ‘traffic in persons’ Without restricting
the scope to women or children. ‘ » -
7. The Suppression of Traffic Convention ma}kes it an offence to proc'ure,‘ entice or lead
away a person for the purpose of prostitution even with the conéent of»that person
“(art. (1)). The same article requires that‘the person tréfficked has been recruited ‘for
purpose of prostitution’ and ‘to gratify the passion 6f another’. The Suppression of .
Tra_ffic Convention does not cover any other kind of trafficking that does not constitute
* direct recruitment intoprostitution. Further, in Art. 2, State parties agree to punish any -
person who keeps, manages, or finances é brothel. |
8. Trafficked bersons are to be repatriated if they so wish or if the ‘expulsion’ is .ordered
in conformity with the'law’ (art. 19 (2)). Immigrants -with-an irregular resident status in
a cbuntry are iikely to be expelled under this cIaiJse. One reason for the low level of
piosecutions in cases of trafﬁcking is tnat_ the women who could testify against the
pérpetrators are deported because of their irregular resident status. '
9. The Subpression of Traffic Convention does not' require that the trafficking has to be
across international borders. The expérience is that a significant amount of illegal
trafficking operations occur within national borders. However the parties are required
to monitor immigration and emigration routs in order to halt-trafficking for prostitution
- (art. 17). | ,
10.'The enforcement mechanisms provided by the Suppression of Traffic Convention are
weai<. State parties are reduired to report to the UN Secretary-General annually,
indicating laws, regulations and other measures they have Aadopted with respect to
trafficking (art. 21). The UN Secretary General is required to publish these
communications periodically. Since 1974, state parties have been required to suprnit

repbrts regarding slavery and' trafficking to the UN S‘ub-Commission. for the



Promotion and Protection of Human Rights. There is neither ‘an independent

supervisory body to monrtor |mpIementat|on of the prowsmns of the Trafficking

Convention, nor is there any provrsron for anybody to receive or act on petitions

brought by or on behaIf of victims of trafficking. This weakness of the Suppression of

Traffic Convention is further aggravated by the fact that relatlvely few countries have
: ratrfred i, ‘

b. UN Convention on the Elimination of All Forms of Discrimination against Women
and the Protocol '

" 11. The State parties. to the Convention on the Elimination of All Forms of:'Discrimination
against Women (CEDAW) are under |nternat|onal legal obligation to remove
‘obstacles and provide condltlons for women to exercise their human nghts Artrcle 6
of thls Conventlon‘ requrres_ the States to ‘take all appropnate measures, |nclud|ng o
IegisIation to suppress all forms of traffic in women and eproitati.on of-proetitution of

-‘women The term traffrckrng encompasses a broader range of cases than those
covered by the Suppression of Trafflc Convention. CEDAW covers traffrckrng into
‘domestic labour or forced marriages in addition to |ncr|m|nat|ng the exploitation of‘
prostitution of women®. | , ‘ '

12. The State parties are requrred to submit perrodlc reports on measures they have

- taken to implement the provisions of CEDAW (art.18). In the last few years, the
'_CEDAW Committee has been increasingly attentive to the problem of trafficking in- ‘
women. _ _ o . ,

13.- In 1999, an Optional Protocol to CEDAW established' a complaint and an inqoiry

procedure®. Ohce the Protocol _enters into force®, a woman or a group of women,

acting on behalf of a woman, may Iodge a complaint before the CEDAW Commit_tee,

' The sub-commission was formerly known as UN Sub-Commission on Prevention- of Discrimination and
Protection of Minorites. ECOSOC Decision 16 (LVI) of 17 May 1974, cited in UN
Doc.CN.4/Sub.2/AC.2/1995/1/Add.1, 28 March 1995 - ) »

2 72 states have ratified the Convention

3 CEDAW General Recommendation No. 19 on Violence against Women, 11" session, 1992. The General
Recommendations issued by the CEDAW Committee are considered to be authoritative interpretations of the
provisions of the treaty. The Committee explicitly enlists domestic labour and organised marriages in addmon
to established forms of trafficking.

* The text was adopted by the UN Commission on the Status of Women in March, 1999 and finally by the UN
General Assembly in October 1999 (A/RES/54/4). The text as well as the status of ratification is available at
www.un.org/womenwatch

5 By now, 23 states have signed the Protocol, and there have been no ratification deposited yet.



claiming that there have been a violatiohs of rights guaranteed under CEDAW,
including the violations under article 6. The Committee may proceed with the inquiry,
if it has reliable information on grave or systematic violations of the CEDAW
provisions by a Staté party. The application of both procedures requires thaf the state

concerned is a party to both the CEDAW and its protocol.

c. UN Convention on the Rights of Child

14. The Convention on the Rights of the Child (CRC)® has beén ratified by almost all the
UN Mémber States and specifically prohibits trafficking in children (art.35). The State
parties ‘are . under obligation to take ‘all apb'ropriate measures to prevent the
abduction of, sale of or traffic in children for any pui'pose or in any form’. 4

15. The primary mechanism for monitoring implementation of the CRC is_the .State
reporting procedure (art. 44). While reviewing the periodic reports submittéd by the
States, the Committee under CRC raises concerns about trafficking in children. The
Committee also encourages the NGOs to submit alternate or shadow repor’ts on the

S|tuat|on of children in their countnes
~d. International Covenant on Civil'_and Political Rights

16. Under the International Covenant on Civil and F"olitical Rights (I'CCPR)IZA signatory
States have an obligation to ensure that ‘no one is held in slavéry and servitude’ (art.
- 8(1,2) and ‘that no one shall be required to pefform forced or com.pu'lsory labour’ (art.
" 8(3)). This provision is similar fq the one incorporated in Article 4 of the Universal
' Deélaration of Human Rights. The Important factor 'is that this provision is non
derogable (art. '4(2)) and the States are under permanent obligation to give effect to
 the provisions of Article 8 of the ICCPR. o -
17.The State parties are obliged to s'ubmit periodic repbr’ts to the Human Rights
Committee (art. 40). In the last twenty years, the committee has referred to only two

incidences: of trafficking®. The Optional Protocol to the ICCPR?® enables individuals to

6 UN GA Res 44/25 of 20 November 1989, entry into force on 2 September 1990 o

7 UN GA Res 2200A (XXI) of 16 December.1966, UNTS Vol. 993, p 171, entry into force on 23 March 1976. As
of 1 January 1999, the Covenant has been ratified by 142 countries. '

8 Between 1977 and 1995, the Annual Reports issued by the Committee contain only two references to
trafficking, one in relation to Spain in 1991, and one with respect to Peru in 1994.
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19.

f,

submit complaints regarding alteged violations of their rights under the Covenant

directly to the .UN Human Rights Committee. Despite this provision, the individual

complalnt mechanism has never been used to address a sutuatron involving

trafficking in women or children.

- International Covenant on Economic, Social and Cultural Rights

The International Covenant on Economic, Sooial and Cultural Rights (ICESCR)' does
not directly address trafficking. However it refers to matters that would help in preventing
trafficking of persons, including women It contalns numerous rlghts central to women’s
I|veI|hood such as the rlght to gain their living through work they have freely chosen, the .
rlght to jUSt and favourable conditions of work and the right to social securlty (art. 6,7,9).
The non- dlscrrmlnatlon provision-(art. 2(2)) requires that all these rights. have tobe °

executed without any discrimination, including-the one based on sex.

The Committee on Economic, Social and Cultural Rights is the central organ‘estainShe‘d

by'the_Economic and Social Council (ECOSOC) to monitor implementation of the
ICESCR. It reviews the reports submitted by the State Rarties, makes recommendations
to the States, and issues comments on Economic, Social and Cultural rights prevailing

in individual States, in addition to issuing an annual report. ’ -

ILO Convention no. 182, Conventron Concerning the Prohrbltron and Immediate .
Action for the Ellmrnatron of the Worst Forms of Child Labour

20, The ILO Committee of Experts on the Appllcatlon of Conventrons and

Recommendatrons identified the use of children for prostrtutlon as one of the worst _

forms of forced labour. Consequently, the focus of the ILO’s efforts in the area of forced |

labour has been on trafficking in children. In June 1999, the ILO adopted the Convention

* concerning the Prohibition and Imrnediate Action for the Elimination of the Worst Forms

of Child Labour (the Worst Forms of Child Labour Convention), banning the worst forms

of child labour, including slavery and trafficking.11 The Worst Forms of Child Labour

® First Optional Protocol to the ICCPR, UN GA Res 2200A (XX1) of 16 December 1966, UNTS Vol. 999, p171,
entry into force on 23 March 1967 :

° UN GA Res 2200A (XX1) of 16 December 1966, UNTS Vol. 993, p 3, entry into force on 3 January 1976

"' Convention concerning the Prohibition and Immediate Action for the Ellmmatlon of the worst Forms of Child
Labour adopted by the ILO General Conference on 17 June 1999. . :

.—6‘9—
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22.

‘Convention aims to protect those under 18 and targets child slavery, forced labour,

trafficking, dept bondage, serfdom, prostitution, pornography and exploitative work in - -

industries using dangerous machinery and hazardous substances (art. 3).

The ILO conventions have more effective mechanisms.fdr monitoring enforcement and
compliance than the other conventions discussed above. Under article 19(5(e) and 6(d))
of the ILO Constitution, the governing body may request reports from each Member
State on the position of its laws and practice in regard to the matters déalt with in the
basic ILO Human Rights Conventions (or Recommendation) whether rafified or not. The
Worst Forms of Child Labour Convention has been recognised as one of such .basic ILO
conventions. These reports are also examined by the Corﬁmiﬁee of Experts and forms .

the subject of a ‘General Survey’ which is‘examined each year by the conference'
Trafficking as a form of Slévery '

Definition of both slavery and trafficking has caused controversy since the beginning of

prevention of these activities started by the international community. Various forms of

- slavery have been identified by the Temporary Slavery Convention in 1924 and later

approved by the League of Nations. After the Second World War the United Nations

_continued working towards the elimination of slavery, and as a result it has now become

23.

a well-established principle of international law. UN Working Group on Contemporary
Forms of Slavery in 1974, stresses that the trade of women is a new way of slavery,
trafficking in women and children has been recognised.as a form of slavery' and the

international anti-slavery treaties also cover trafficking.
Slavery Convention

A definition of slavery first appeared in an international agreement in the League of

- Nations’ Slavery Convention of 25 September 1926. it defined slavery as “the status or

condition of a person over whom any or all of the poWers attaching to the right of _

2 See, The International Labour Organisation and Fundamental Human Rights, Standards and Mechanisms,

Principles of the Basic ILO Human Rights Convention, ILO publication, Geneva, 1999.
'3 UN Working Group on Contemporary Forms of Slavery, Commission on Human Rights Sub-Commission on
Prevention of Discrimination and Protection of Minorities, UN Doc. E/CN.4/Sub.2/AC.2/1991/1/Add.1
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26.

ownership are exercised” (art. 1(1)). "It further defined the slaye trade as “all acts
involved in the capture, acquisition or disposal of a person with intent to reduce him to
slavery; all acts involved in the acquisition of ‘a slave with a view to selling or exchanging
him; all acts of disposal by sale or exchange of a slave acquired wrth a view.to being

sold or exchanged, and, in general, every act of trade or transport in slaves” (art. 1(2))

_The Convention also distinguished forced labour, stipulating that “forced labour may

only be exacted for public purposes” and requiring States parties “to prevent compulsory
or forced labour from developing into conditions analogous to slavery” (art. 5). '
Despite the requirements made by the Slavery Convention, and although governments
are required to submit reports to the UN Secretary General with respect to the relevant
laws enacted and enforcement mechanisms provided at the national level there is no
supervisory body in place to monitor the |mplementatron of the provisions of the Slavery

Convention.

Supplementary Convention on the Abolition of Slavery, Slave Trade, and

institutions and Practices Similar to Slavery

The Supplementary- Convention on the Abolition of Slavery, the Slave Trade and
Institutions and Practices .Similar'to Slavery of 1956 (the Supplementary Convention) -
“went further and covered more ground than the 1926 Convention.”* It obliged State
parties to abolish, in addition to slavery, the following institutions and practices,
identified collectively as “servile status”:‘sThese being, debt bondage, serfdom, forced
| marriage or inheritance of wife after the death of her husband and child labour. |

Women and their servrces as prostitutes are pledged as securrty for debts accrued in

" the process of transportlng them from one place to another. The amounts of the debts

-are arbrtrarlly established, bearing no relationship to the actual costs involved in

transportation. Additionally, it rnay not be clear at all how long a woman needs to work in

4 Mohamed Awad, Special Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection
. of Minorities, “Question of slavery and the slave trade in all their practices and manifestations, including the
slavery-like practrces of apartheid and colonialism” (E/CN.4/Sub. 2/322), report to the Sub-Commission, 1971,

para. 12.

'S The term “servitude” is not used in the Supplementary Convention, which refers instead to “institutions and
practices similar to slavery’ and “persons of servile status”.



order to be able to repay the debts. This may be extended indefinitely as
“debts" continue to accrue. ,

' 27.According to the reponing mechanism established by the Supplementary Convention,
th-e States simply undertake to send to the UN Secretary General “copies of any laws,
regulations’ and administrative measures- enacted or put into effect to implement the
provisions of this Convention” (art. 8(2)). The Secretary General must then communicate
the information received through this process to ‘the State parties, as well as to the
ECOSOC for consideration ‘regarding further recommendations that - ECOSOC might

make on abolishing slavery.
iii. Trafficking as Forced Labour

28. The use of forced labour has been condemned by the international community as a |
* practice similar to, but distinct from slavery. The Leagde of Nations and the United-
“Nations have mad-e a disfihction between slavery and forced or compulsory labour and
the International Labour .Organization was given principal responsibility for the abolition
of the latter. '

a iILo Cbnventioq no 29, Forced Labour Convention

29. The Forced Labour ConvéAntion, 1930 (Convention No. 29) provides for the abolition of
forced labour.™ It defines forced or compulsory labour in érticle' 2(1) as meaning “all
work or service which is exacted from any person under the menace of any pénélty_a'nd
for which the said perso'n has not offered himself voluntarily.” It is clear from this
description that forced labour as understood by the international cdmmunity does not
include a concept of ownership as does slavery. Yet the practice imposes a similar

- degree of restriction on the individual's freedom -- often achieved through violent means.

b. ILO Convé_ntion no. 105, Abolition of Forced Labour Convention

16 The ILO Forced Labour Convention, 1930 is the most widely ratified ILO convention with 139 States barlies.
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30. The Abolition of Forced Labour Convention, 1957 (Convention No. 105) provides for

iv.

31.

a.

the immediate and complete eradication of forced labour in epecific circumstances.'’
Article 1 imposes'an obligation on the Stete parties to suppress the use of forced labour
for politieal purposes, for purposes of economic developmeht, as a‘means of labour
disciplline or punishment for strike ection, and as a means of discﬁmination; ILO
Convention No. 29 and ILO Convention No. 105 (bollectively referred to as the “ILO

forced labour conventions”) concerning the abolition and control of forced labour are

- essentially the only international instruments that set out a definition of forced labour,

although its prohibition is endorsed by many treaties, both international and regional. '

Trafficking among Migrants’

While all the existing instruments concerning slavery, sefvile status and forced labour

apply to aliens and migrant workers as weéll as ethers, certain techniques of exploitation .

akin to slavery affect migrant workers in particular. These practices include employers

cenfiseating workers’ péissports and, particularly in the case of domestic workers,
keeping them- in virtual captivity. They require special rem’edial‘ action.'® Migrant
workers are subjected to a wide range of abuse and dlscrlmlnatlon most of wh|ch do
not constitute slavery, servitude, or forced labour. The ‘Internatlonal Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families’, was
adopted by the United Nations in 1990 in order to counter these practices. But it has
not yet entered into force. The ILO has also adopted a series of conventions to address

the employment of migrant workers'®. A

International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families '

1

32. The term ‘migrant worker’ is defined in article 2 of the International Convention on the .

Protection of the Righte of All Migrent Workers and Members of -Their Families (The

'7 The Abolition of Forced Labour Convention, 1957 entered into force on 17 January 1959.

'8 The range of abuses was described in detail by the Sub- Commission’s Special Rapporteur on exploitation of
labour through illicit and clandestine trafficking, Halima Embarek Warzai, appointed in 1973. Her final report
was issued as a United Nations publication in 1986 (Sales No. E.86XIV. 1)

9 1LO Conventions nos. 97 and 143.
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Migrants Convention) as: “...a person who is to be engaged is engaged or has been
engaged in a remunerative activity in a-State of which he is not a national”. This

definition refers exclusively to migrant workers, who are outside their own country. The

~ article 2(2), contains definition of several categories of migrant workers such as frontier

V.

'33.

34.

workers, season workers, seafarers, workers on offshore installations, itinerant workers,
project-tied workers,‘ and self employed workers. This list however does not include the
economic migrants who are moving in search of better living possibilities in different
locations, both within and outside the countries. The definition includes undocumented -

workers who enjoy certain rights as fecognised in part il of the Migrants Convention.

Trafficking in the context of Armed Conflicts

Trafficking tends to worsen in conflict or post-conflict situations. Traffickers exploit the
situation, in particular of the fact that many persons are in vuInerabIe situations,

undocumented and separated from their families.
Geneva Conventions and The Protocols
Enforced prostitution and other acts of sexual violence against women committed

during armed conflict are prohibifed under international humanitarian law. Acts of

“torture or inhuman treatment” and “wilfully causing great suffering or serious injury to

‘body or health” committed in international armed conflicts constitute grave breaches of

the Geneva Conventions®. Article 27(4) of the fourth Geneva Convention on the

_Protection of Civilian Persons in Time of War requires the protection of women against

" “rape, enforced prostitution, or any form of indecent assault”. Similar provisions

abplicable to non-international armed conflicts can be found in the common article 3 of
the four Geneva Conventions and article 4 (2(e)) of Protocol Il to the Geneva

Conventions.

20 Geneva Convention for the Amelioration of the Condition of the'Wounded and Sick in Armed Forces in the
Field, UNTS Vol. 75, p 31, Geneva Convention for the Amelioration of the Condition of the Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea, UNTS Vol. 75, p 85, Geneva Conventions relative to the
Treatment of Prisoners of War, UNTS Vol. 75, p 135, Geneva Convention Geneva Convention on the
Protection of Civilian Persons in Time of War, UNTS Vol. 75, p 287, all of 12 August 1949, entry into force on
21 October 1950. Additional Protocol | relating to the Protection of Victims of International Armed Conflicts,
UNTS Vol. 1125, No. 17512, Additional Protocol II relating to the Protection of Victims of Non-international

. Armed Conflicts, UNTS Vol. 1125, No. 17513, all of 8 June 1977, entry into force on 7 December 1978.



b. Statute of the Internatidnal Criniinal Court

35. Under the Rome Statute of the International Criminal Court (the ICC Statute)®', acts of
trafficking in»huma’n beings and forcing pérSons into prostitution can be prosecuted as
crimes against humanity and as war crimes.

36. Article 7 enumerates enslavement and lists of cnmes against humanity including rape,
sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any

.other form of sexual violence, whether committed in peacetime or in armed conflict?.
Enslavement is defined as the “exercise of any or all of the powers attaching to the right '
of owr‘\ership. over a person and includes [...] trafficking in persons, in particular women
and children.” ’ '

37. In periods of armed conflict, acts of fotced prostitution, and trafficking in persons can be |
prosecuted as war crim.es: Article 8 of the ICC Statute enumerates inter alia acts of
“rape, sexual slavery, enforced prostitution, forced pregnancy [...], enforced sterilization”:
and other forms of sexual violence violating international humanitarian law? as war
crimes to be prbsecuted by the ICC. The ICC shall have juriédictiort in respect of war
crimes in particular when committed as a part of plan or policy or as part of a large-scale
commisston of such crimes. ‘

38. Itis important to note that the explicit enumeration of crimes of sexual éssault inthe ICC
Statute has not brought any changes’ to existing lnternatlonal law, under which these
.cnmes are already prohibited.

39. Similarly, acts of trafficking and enforced prostitution violating international '

humanitarian law are under the jurisdiction of the International Criminal Tribunal for the

Former Yugoslavia?* and the International Criminal Tribunal for Rwanda®.

b

21 AJCONF. 183/9, of 17 July 1998. The statute has not yet entered into force, as this requires ratification by at
least 60 states. Currently, 96 states have signed and nine of them have ratified the ICC Statute
(http://www.iccnow.org).

22 The acts enumerated constitute crimes against humamty under the jurisdiction of the ICC, if they are “part of a
widespread or systematic attack against any civilian population”.

& any other forms of sexual violence constituting a grave breach of the Geneva Conventions (Art. 8(2(b{xxii)))’
for international armed conflicts) or a serious violation of the common Amcle 3 of the Geneva Conventions,
(Art. 8(2(e(vi))) for non-international armed conflicts).

2 Statute of the international Tribunal for the Prosecution of Persons Responsnble for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991. UN Securlty
Council Resolution (SC Res) 827 of 25 March 1993

% Gtatute of the International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and .

-Other Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and
.Rwandan Citizens Responsible for Genocide and other such Violations Committed in the Territory of
Neighbouring States, between 1 January 1994 and 31 December 1994. UN SC Res 955 of 8 November 1994
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International Monitoring Mechanisms

National authorities have the primary obligation to protect the human rights of individuals
within their térritories, including, of course, the prohibition of slavery and slavery-like
practices.” The efforts of national authorities are augmented, by international human

rights norms and procedures. International law generally recognize that Governments

~ are obligated “to respect and to ensure to all individuals within its territory and subject to

its jurisdiction" the guaranteed rights. The S_tates are to take the necessary steps, in

accordance with its. constitutional processes and with the provisions of the treaty, to

adopt such legislative or other measures as may be necessary to give effect to the

rights recognized in the treaty. The primary responsibility of national authorities to

_ protect human' rights is underlined byrthe'general rule of international law that all

available domestic remedies must be exhausted before resorting to international

set_tlement procedures.? There are therefore important links between national and

_ international monitoring methods that cannot be overlooked, although the focus of this

41.

42,

section is on international mechanisms. International human rights law has evolved a
number of mechanisms for ensuring implementation and, monitoring. |

Under the authority of the . Charter of the United Nations rather than on the basis of a
specific human rights treaty, the United Nations Commission on Human Rights has -
developed several additional mechanisms for monitoring human rights One of the most
visible measures whrch the Commission has taken with respect to a violating |
Government is to authorlze a speC|aI rapporteur speC|al representative, or a work|ng

group to investigate and publish a report on the situation. The Commission has also
established .thematio special rapporteurs and working groups to deal with particular
kinds of violatior\s, for example on the sale of-children. '

Generally, these_ thematic mechanisms have the capacity to receive information from

individuals, to make-direct appeals to Governments, to visit countries, and ultimately to
seek an end to specific vio‘Iatione. Their prompt action and capacity to act in regard to.
all countries - regardlessl of whether the country has ratified a specific treaty -- make

the thematic procedures one of the most effective human rights tools in the United

%%|nternational Covenant on Civil and Political Rights, art. 2. Individuals also have an obllgatron not to engage in

" slavery; see, eg Rome Statute of the Intemational Criminal Count, art. 7(c).

7 See, e.g. International Covenant on Civil and Political Rights, ar. 41 (c).

\
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43.

Nations system and covering wide range of topics, e.g. helping to save lives, to stop

torture, to find disappeared people, and otherwise to protect individuals. The
rapporteurs provide comprehensive reports each year to the Commission. ‘

In 1996 the General Assembly also authorized the post of Special Representative on
the impact of armed conflict on children.” Now called the‘SpeciaI Represenfativé for
Children and Armed Conflict, the mechanism works in cooperation wnth UNICEF and

OHCHR. Slmllarly in 2000, the General Assembly apponnted a special representatlve for

" the Human nghts Defenders.

44,

45.

46.

47.

In 1970 thé Economic and Social CounCII adopted resolutlon 1503 (XLvin authonzmg

‘the Commission on Human Rights to receive and review communications alleging the

existence of a consistent pattern of gross violations of human rights. In the nearly 30

'years of that procedure the Commission has dealt with over 65 country situations.

The Sub-Commission. on Préevention of Discrimination and Protection of Minorities
(renamed in- 1999 as the Sub-Commission on the Promotion and Protection of Human
Rights) has been authorized by the Economic and Social Council and the Commission -

on Human Rights, to éstablish three inter-sessional working groups, on contemporary

‘forms/of slavery (1975), indigenous populations (1982) and minorities (1995)'.

Most of the international mechanisms for ‘implementa'tion have been developed since
the advent of the treaties which prohibit slavery and slavery-like practices and thus
those treaties did not incorporate procedufes which are now consideréd -to be
indispensable for monitoring compliance with States’ human rights obligations.

The Ofﬂce of the -High Corﬁmissioner for Human ﬁights (OHCHR) has c¢onducted field
operations in 27 countries since 1992, ‘lt is hei'e the international norms are translated -
into reaiity and thus reflected in national legislation andvpractice. The field offices help in.
promoting human rights through information and education, efféctively actihg to prevent H

violations and establishing linkages with the international regional and natlonalv

: machlnery in coIIaboratlon with the members of the cnwl society and the NGOs

48.

i. ~ UN Treaty Bodies

Since the adoption of the International Covenant on Civil and Political Rights in 1966 all

major human rights treaties. have provided for an expert body, such as the Human -

' Rights' Committee under the International Covenant on Civil and Political Rights, to

=77



_oversee implementation of their respective multilateral conventions by receiving and
reviewing periodic reports from the Governments, that have ratified the relevant treaties.
Most of the treaty bodies issue conclusions and recommendations after reviewing each
State party’s report. Most of the treaty bodies also occasionally -issue general |
comments® or recommendations that authoritatively construe provis'ions of their treaties
and summarrze their experience in reviewing States parties’ reports

49. Further, three of the treaty bodies -- the Human Rights Committee, the Committee on
the Elimination of Racial Discrimination and the Committee against Torture -- may
receive communications from individuals, complaining about violations of those treaties
and thus issue adjudicative decisions, interpreting and applying treaty provisions. Tr‘le'
Committee on the Elimination of Discrimination against Womeh, will be able to do so ‘
once the Optional Protocol to the Convention on the Elimination of- All Forms of
Discrimination against Women, gets sufficient ratifications since its adoption by the

General Assembly on 6 October 1999 in resolution 54/4, enters into force.?
ii. UN Working Group on Contemporary forms of Slavery

50. The mandate of the Working Group on Contemporary forms of Slavery is to monitor the
existence of “slavery and the slave trade in all t_heir prar:tices and manifestations.”®
The Working Group operates with a large degree of flexibility and receives information
from Member States and non-governmental organizatiorrs (NGOs) relating to slevery,
servitude, forced labour and other slavery-like practices. Although the slavery
conventions provide for Member States to s'ubmit reports to the United Natior\s the
Working Group has developed a practice of receiving mformatron from whichever
Governments may wish to present information. Normally, at each session the Working
Group receives information from NGOs and then promptly informs the relevant
Governments that they have been mentioned and may wish to submit further

information. Since the Governments are rarely given more than a couple of days’ notice,

2 General Comments under the UN treaty Bodies. HRI/GEN 1/REV 4

2 A similar complaint mechanism is being developed for the Committee on Economic, Social and Cultural Rights.
It should be noted that no individual communications are known to have related to contemporary forms of
slavery

% Economic and Social Council decision 16 (LVI) of 17 May 1974.
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their responses are often spontaneous and they often offer to submit further information
. when it can be obtained. | '
51. The Working Group, has emerged as an informal forum within which States and non-
) ‘gbvernmental organizations can discuss issues.of slavery or related practices but it _hes
.not developed effective procedures to follow up conclusions reached - and .
recornmendations adopted. - The Working Group has interpreted its mandate in an
expansive manner and has been creative in its interpretation of what constitutes slavery
to cover a. wide range of issues, for example problems concerning the rights of women, -

children and migrant workers. -

iil. - Special Rapporteurs and Independent Experts Appointed under the UN
System V ' ‘ h

52. Ameng the Speciel Rap;')orteurs. and independent experts that are appointed by the:
Commission of Human Rights, the Special Rapporteur on Violence against Women, its
Causes and Consequences, the Special Rapporteur on Migrant workers and their
Families, and the Special _ﬁappodeur on Sale of Children, Child Prostitution and Child

- Pornography cover the topic of Trafficking under their mandate.v

a. The Speciél 'Rapporteur on Violence against Women' its 'C.auses and

Consequences

53..The Special Rapperteur on Violence .against Women its Causes and Consequences,
has submitted her reportA-on ‘trafficking in women, women’s migration and violence,

' ‘against women’ to the Commission of Human Rights.in accordance with Commission of
Human Rights resolution 1997/44%. It is a comprehensive report which details the
“evaluation of the Special Rapporteur’s position on trafficking. it includes an overview of

~ the Special Rapberteur’s work undertaken through out the Yeavr in regard to trafficking.
The report also provides a critique of the 1949 Convention for the Suppression of the -

Traffic in Persons and the Exploitation of Prostitution of Others.

3 E/CN.4/2000/68
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54.

The Report® highlights the fact that women move and are mdved, consensually and
non-consensually, legally and illegally or numerous reasons, including social, political,

cultural and economic reasons. The report also addresses the root causes of trafficking

- and migration. Responsibility of the States’ to prevent, investigate and punish acts of

55.

56.

trafficking in women and provide protection to trafficked persons is also highlighted. The |
Special Rapporteur sets out her conclusions'ahd outlines several recommendations, at

the root of which are the protection of and promotion of women’s human rights.
The Special Rapporteur on Human Rights of Migrants

The Special Rapporteur or\ Hurr\an Rights of Migrant workers and their families in her
first Report® has described the context of the feminieation of migration and groWihg
interest of the international communlty in this phenomenon in the outline of her work
programme. She has placed special emphasns on the need to take into account the
problem of trafficking in persons,Aand not restricting it to prostitution alone.

The Special Répporteur believes that the concept of trafficking can be approached from

) various perspectives. However she feels that the term trafficking needs to be

57.

distinguished from ‘smuggling’-‘whic‘h ‘refers to services provided in unlawful border

crossing while trafficking includes complex organisation of contacts.

The Special Rapporteur on the Sale of Chlldren Child Prostltutlon and Child
pornography

The Special Rapporteur on the Sale of Children, Child Prostitution and Child
Pornography in her report to the Commission on Human Rights * focused on the issue

of sale of children. It has been brought to the light that in most cases where there is

~ sale, there is also trafficking involved. In her report, she highlights on the causes, aims

and manifestations of trafficking in children, trafficking routes, and effects of trafficking

~on children.

58.

The special Rapporteur attnbuted a major -obstacle in combatlng trafflckmg to the fact

" that there is no clear understandlng of the term ‘trafficking’ and the problem is further

%2 jbid

33 E/CN.4/2000/82
3 E/CN.4/1999/71
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-compounded by constantly changing and |nnovat|ve forms of recruitment strategies and

varying modes of deception, coercion and forced employment in the process.
iv.  ILO Mechanism

59. The ILO conventions have more effective mechanisms for monitoring enforcement and
| compliance than the other conventiOns'discussed above. This inclndes a reporting
requnrement prov1s|ons of advisory services to State partles and a Commnttee of
Experts on the Apphcatlon of Conventions and Recommendatlons Its 20. members
review state reports and make recommendations or- requests for reply to “relevant
g<')\’/érnments.35 Further, member States, employers and workers’ organisations may file
complaints or representationsss'to the Internatienal Labour Office. regarding a
government's’ failure to comply with ratified conventions. NGOs have been
recommending a provision enabling non-governmental groups oriindividuals to file
complalnts something they are presently unable to do except in conjunctlon with the
entitled partles )

1.3. ‘ Regional Efforts.

60. At the national levels most of the coiJntries have some laws and policies to combat
trafficking. Many of the countries have assigned specific government agencies to'protect ‘
children and women from trafﬁcking. However not all the a'nti-trafficking_ initiatives are
successful in combating trafficking. The reasons may be attributed to weak enforcement,,
corruption, conflicting and contradicting Iaws, and traditional biases against women and

girls¥’. .

/

% Nicolas Valticos," The International Labor Organization, in: Stephen Schwebel (ed.), The Effectiveness of
International Decisions, 1991, pp 134, 145

% Virginia Leary, Lessons from the Experience of the International Labor: Organization, in: Philip Alston (ed)
The United Nations and Human Rights: A Critical Appraisal, 1992, pp 580, 586 n.6

37 Tumlin, Karin C. ‘Trafficking in Asia; a regional overview’, An ILO-IPEC Paper forthcomlng Official document ,
February 2000, p. 19 .



61.

62.

63.

64.
65.

Realising that the issue of trafficking tends to be , but ﬁot restricted to ‘transnational’,
more and more States are coming forward in search of bilateral and multilateral
arrangements. Regional and sub-regional arrangements are emerging in order to

compliment and strengthen the national and the international efforts.
Africa

The Organisation of African Unity (OAU) has adopted the African Charter on the Rights
and Welfare of the Child®. Under article 16, of this Charter, the State parties are under
an obligation ‘to take all measures to protect children from all forms of torture, inhuman

or degrading treatment and especially physical or mental injury or abuse, neglect or

_maltreatment including sexual abuse while in care of parent, legal guardian or school

authority or any other person who has the care of the child’. The State part-ies'are to
take all the measuré to prevent sexual exploitation and abuse and prevent their
engagement in prostifution,‘ pornographic performances or activities (art. 27). The State
parties are further expected to take measures to prevent abduction, sale of, or traffic in
childreh for any pﬁrpose or in any form or by any pefson, including all forms of begging
(art. 29). S '

The OAU, is elaborating the Protocol on the Rights of Women in Africa®. This Protocol
expects that the .State parities would respect dignity of women (art. 2) and take specific
positive ‘actions to overcome discrimination agamst women (art. 4). While guaranteemg

the phyS|caI security of women, the State parties are to prohibit commercial and/or

.sexual a.buse, violence agamst women and girls, including rape (art. 5).

The African Commission has appointed a special rapporteur on the rights of women. .

The West African Nation have agreed to fight child trafficking across the borders. The

~ first such bilateral agreem'ent was signed between Mali and Cote d’lvorie. An agreement

between he west and central African nations has been adopted to end child trafficking

- and epr0|tat|on 0

Americas

38 The African Charter -on the Rights and Welfare of the Child was adopted in 1990.

% The Draft Protocol to the African Charter on the Rights of Women in Africa, DOC/OS(XXVII)+%)b November
1999.

4 See, West Africa- IRIN-WA Weekly round up 36, (2000909)



66.1n 1994 the Organisation 'of American States (OAS) adopted the ‘Inter- Arherican
Conventlon On The Prevention, Punishment, and Eradlcatlon Of Violence Agarnst
. Women (Conventlon Belém do Para)’. ‘For the purpose of this Conventron vro|ence
| ~ against women’ is understood to include physrcal, sexual and psycho[oglcal :v_|olence"". It
“may occur within the farpily or domestic units or in ttre corn'munity and may be
perpetrated by any person, covering among others, rape, sexual abuse, torture,
t.trafflckrng in persons, forces prostitution, kidnapping, sexual harassment in the work
place as weII as in educational institution, health facilities or any other place. (Art 2(b)).
67. The State Parties agr_ee ‘to. undertake specrflc measures, including programmes to
~promote awareness, modify social and cultural patterns of conduct, promote education .
-and" training of those ‘involved. in administration of justice, police and other law
“enforcement officials, provide specialised services for women who have been subjected A
(art 8) to.violence and abuse | ’ A
68. According to article 9, the State Partles have agreed - to take special account of '.
vulnerability of women to violence by reason of their race, ethnic background, or their
status as migrants, refugees or disptaced persons. Similar consideration shall be given
to- women subjected to violence, who are disabled; are of ‘minor age, elderly, socio- '
economically disadvarrtaged, affected by armed conflict or deprived of their freedoms.
69. Under the Protection mechanism (articles. 10,11,12), the State Patties are req'uired to
“submit reports to the Inter-Ametican Commission of Women on measures adopted and
obstacles confr\onted in "addressing gender violence. This convention- authorises
individuals to file -petitions with the Inter-American,Comr’n‘ission on Human Rights,
~complaining of a violation of its principal uhdertakings. This cort1p|aint may be submitted.
by.any person, group of persons or legally recognised NGOs. The complaints are
processed by the Comm|s3|on accordlng to its regulations. In cases of conflicts
regardrng the meaning and scope of the Conventlon the State party or the Commission,
of Women may request the inter-American Court to issue an advrsory op|n|on on the

interpretation of the convention®.

- # Article 2, of the Inter-American Convention on the Prevention, Punishment, and Eradiation of Violence Against
Women. The Convention was adopted by on June 9, 1994, at the twenty fourth regular session of the General
Assembly and at present ratified by 14 countries.

*2 See the ‘Report of the Inter-American Commission of Human Rights on the Status of Women in The Americas’.
The report was presented to the Commission on March 6, 1998 during its 98" period of sessions by the
Special Rapporteur on Women'’s rights and adopted by the Commission during its 100" period of sessions.
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71.

“Minors®. Under this convention the international traffic in minors means the abduction, o

Trqe Inter American Commission of Wonﬁen has undertaken a joint study with the
International Human Rights Institute. The foc.us of the study ic to investigate the
worldwide problem of the international .trafficking of women and “children. The.
preIirninary study would focus on the most Vulnerable group, viz. .women and children in
the eight representative countries of the Americas: 'Aréentina, ‘Brazil, Columbia, Chile,
Costa Rica, Dominican Republic, Jamaica and Mexico. The results of this study would
be presented to the meeting of experts and the ministerial meetings in the early part of
2001.

The OAS has also adopted an Inter-American- Convention on International Traffic in

removal or retention or an attempt _for” abd_ucticn, ‘removal or retention for unlawful
purpose or by unlawful means (art. 2). The unlawiul purpose includes among others,
prostitution, sexual exploitation servitude or any other purpose unlawful in either the

State of mlnor s habitual residence or where the minor is located. K|dnapp|ng fraudulent

or coerced consent, giving or’ receipt of unIawfuI payment or benefrts to. achieve the -

consent of the parents, persons or institutions havmg care of the child are some of the
means that have been |dent|f|ed among others as unlawful means for procunng children
in trafficking. The convention emphasises the need for regional and bilateral co-

operation among the States for investigation of the crime, extradition: of the accused

' protectlon and return of the minors.

72.

The lnter-Amerlcan Chlldren s Institute of the OAS has been worklng on eradication of

‘prostitution of chlldren Th|s institute is also studylng trafficking as found associated W|th

. the illegal adoptlon

73.

Asia

In 1992, the ILO created the international Programme for the Elimination of Chiid Labour -

(IPEC). Under this programme the ILO-IPEC WOrks with governments, workers' and

employers’ organisations, NGOs and IGOs in over 60 countries of South Asia and

South East Asia to combat child labour including trafficking of children.*

* Inter-American Convention on International Traffic in Minor was adopted in 1994. at its fifth Inter-Amencan
Spemahsed Conference on Private International Law (CIDIP-V)
4 supra note 13. .
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74. Under IPEC programme, a new Mekong Sub- Reglonal Project to combat trafflcklng in
chlldren and women has started. The Project aims to design and lmplement rehable
mechanisms to combat trafficking, through capacity building, awareness raising and .
advocacy and direct assistance. These activities are to be irnplemen.ted in Cambodia,

~ China’s Yunnan Province, Laos, Thailand and Vietnam. | _

75.The UN Economic and Social Commission for Asia ,and'the Pacific (ESCAP) is also
working on a regional I.evel to address the issue of child trafficking. The ESCAP project
focuses sexual-abuse and exploitetion of children and therefore addresses only the
trafﬁoking for the purposes of prostitution. Bangladesh, Cambodia, China, (Yunnan ’

~ Province), India, Laos, Myanmar, Nepal, Pakistan, the Philippines, Sri Lenké, fhailand, :
and Vietnam are par_tioipating in this regional initiative®s. This programme aims to train
social and .health service providers who work with sexually abused and exploited

. children.The programme would also address access to health and social services for

- these .children‘, their reintegration into home communities and families and the
development of alternative income-generating skills. |

. 76. UNDP has initiated a Mekong Sub-RegionaI UN-interagency working gfouhto combat

trafficking |n chlldren and women. This group is composed of 16 relevant UN

specialised agencnes and other |nternat|onal organlsatlons and aims to improve
information sharing and co-ordination mechanisms at the national and sub-regional
level. UNDP is planning a similar initiative in Soutn Asia. _

77. At the Sub regional Ievel the member States of the South Asian Association for the

Reglonal Cooperation (SAARC) have drafted a reglonal Conventlon against Trafficking
in women and children for Prostitution®. NGOs and UN agenmes have commented on |
this draft and attracted the attention. of the member States to the fact that the Draft has -

a ven} narrow »approach to trafficking being limited to .prostitution and that the draft :

ignores the other causes why people are trafficked*.

1997 ESCAP Resolution 53/4 on Ehmmatlon of Sexual Abuse and Exploitation of Chlldren and Youth m Asia
and Pacific. .

%6 SAARC, Ravalpindi Resolution of 1996.

47 A letter by the High Commissioner for Human Rights addressed to the Heads of, Member States of The
SAARC, dated July 5, 1999. The Position paper on the Draft SAARC Convention on Prevention and
Combating: Trafficking of Women and Children for Prostitution, submitted by the Special Rapponeur on
Violence Against Women, dated Aug 27, 1999.
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78. The Association of South East Asian States (ASEAN) has addressed child trafficking

iv.

under the rubric of transnational crime. In 1997, ASEAN member States have adopted
a declaration on Transnétional Crime calling for joint efforts to combat transnational
crime-including, trafficking in children and women in the region. it also calis for the
creation of an ASEAN Centre on Transnational Crime (ACTC) to co-ordinate regional

efforts to fight such crimes. This declar'ation was adopted in 1999.

Europe

79. In Europe, especially among the member States of the European Union (EU),

authorities have increasingly identified trafficking in women with illegal migration. This
has led to a focus on protecting the state from illegal migrants, with much less
importance given to the need of protéctirig women from abuse and coercion. The crime
that law enforcement agencies concentrate, is illegal entry or residence, the violation of

State immigration laws, rather than violence against women.

80. In 1950, the member states of the Council of Europe adopted the European Convention

of Human Rights (ECHR)*. All EU member States have ratified this Convention. It is

" the most advanced instrument for the protection of human rights, being Iegally'binding‘

.on member States. According to article 34 of the ECHR, individuals and NGOs may

bring'a claim against a State for violation of human rights under the Convention. In
theory such a claim against a trafficker may be heard before the European Court of
Human Rights, in case of a State’s failure to implement Iegislation protecting the
victim’s rights under the ECHR. However, there are limitations to an individual's ability

to seek legal remedies against trafficking.

81. Although the ECHR does not contain specific provisions regarding trafficking in persons,

the Articles 3 and 4 contain relevant Iang_uage.‘According to article 3, “no one shall be
subjected to torture or to inhuman or degrading treatment or punishment". Article 4

declares that “[n]o one shall be held in slavery or servitude [..] and be required to

perform forced or compulsory labour.” It remains to be seen, whether the European

8 European Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 1950,

ETS (European Treaty Series )} No. 5, entry into force on 3 September 1950, as amended by Protocol No.11

to the European Convention on Human Rights, restructuring the control machlnery establlshed thereby of 11

May 1994, ETS No. 155, entry into force on 1 November 1998
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' Court will interpret Art. 3 and 4 of the ECHR to apply to cases of trafficking in women -
for forced prostitution. A ‘

82. Following a seminar of the Council of Europe® in 1991, the Steering Committee for -
Equahty between Women and Men (CDEG) established a spemahst group to draw up
proposals for action to be taken by member States to combat trafficking. Accordlng to
CDEG's request, a Plan of Action Against Traffic in Women and Forced Prostitution

' was finalised in 1996, Despite the recognition of the fact that trafficking encompasses
also other forms of exploitation than forced prostitution, the document mainly focus_es
on “trafficking in women for prostitution and sexual exploitation™". The CDEG has been
engaged in various initiatives, including drafting recommendétions._ to the Council of
Ministersz and Member States, and organising various seminars, such.as the seminar'
in 1998 dn the Acticjn' Against Traffic in Human Beings for the Purpose of Sexual
Exploitation and the Role of NGOs*. Unfortunately the term ‘trafficking’ remained
without an exact deflnltlon )

83. Apart from the fact that neither “trafficking” nor “sexual exploitation” is satisfactorily
-defined in EU 'documents, the general European policy reflects the narrow view of
trafficking in Europe, neglecting the fact, thatpersons, including women, men and
children, are trafficked for purposes other than the commercial sex work alone.

84. THe Treaty of Amsterdam® tequires EU Member States to co-operate in police and
judicial matters in criminal cases, in order to combat organised crime, including
trafficking- in persons and criminal acts against children®. The term “trafficking™
remains undefined in the Treaty of Amsterd_ém. The inclusion of the national authorities,

. especially the judicial authorities, of the EU Member States and Europol® is a crucial
factor of this cofoperation. The long-term perspectivé of the Treaty ot Amsterdam is a

- Europe-wide alignment of the national criminal codes of the EU Member States.

* ‘Seminar On Forced Prostitution And Trafficking as a Violation of Human Rights and Human Dignity,
Strasbourg, 1991

0 Michele Hirsch, Plan of Action against Traffic in Women and Forced Prostitution, EG (96) 2, Strasbourg, 9
April 1996 .

5" The Plan of Action proposes to define traffi cklng in women, “[...] when a women is exploited in a country other
than her own by another person (natural or legal) for financial gain, the traffic consisting of organising (the stay
or ) the legal or illegal emigration of women, even with her consent, from her country of origin to the country of
. destination and luring her by whatever means into prostitution or any form of sexual eXploitation "

s2 Strasbourg, 29-30 June 1998, EG/NGO/SEM (98) 8 rev.

%3 Official Journal (OJ) C 340/1997, p 1, signed on 2 October 1997, entry into force on 1 May 1999

** Art. 29 of the Treaty of Maastricht, as amended by the Treaty of Amsterdam

% European Police Office
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85. The mission of the European Police Office (Europol) is to rrtake a significant contribution
to the European Union’s law enforcement action in preventing and combating serious
international crime with a particular emphasis on the criminal organisations involved.
The establishment of Europol in the Maastricht Treéty on the European Uni‘onf"5 should
improve co-operation between Member States in the areas of unlawful drug trafficking,
terrorism and other serious forms of international organised crime, where there are
factual indications that an organised criminal structure is involved and two or more
Member States are affected®. This includes trafficking in human beings as well,”® which

is definéd in the Europol Convention® as follows: '
[S]ubjection of a person to the real and illegal sway of other persons by
* using violence or menaces or by abuse of authority or intrigue with a
view to the exploitation of prostitution, forms of sexual-explditation and
assault of minors or trade in .abandoned children. These forms of
ekploitation also include the production, sale or distribution of child-
» pornographic material.*° | | \

86. This broad definition is neither clear in terms of “exploitation of prostitutioh” or “sexual
exploitation nor |s it a workable definition for co-operation purposes. ‘

87. Europol supports member States by facilitating the exchange of data (personal and non-
personal),-in accordance with national law. It provides operational analyses in support
of member States’ operations, general strategic reports and crime .analyses on the
basis of information and intelligence supplied by Member States, generated by Europol
or gathered from 6ther sources. Europol also proVides expertise and technical support
for 'investigation's and ongoing operations carried out by law enforcém’ent agenéies of
the Member States under the supervision and legal reSpohsibiIity of the Member States
concerned. Europol is activ_e Ain promoting aWareness of crirne analysis "and

harmonisation of analytical methbds atthe EU level. -

% Art. 29 of the Treaty of Maastricht of 7 February 1992 as amended by the Treaty of Amsterdam OoJ C -

340/1997,p 145

57 Art. 2 para 1 of the Convention based on Article K.3 of the Treaty on European Union, on the establishment of
a European Police Office (Europol Conventron) oJC 316/1 985, p 2, signed on 26 July 1995, entry into force
1 October 1998

% The actual mandate of Europol comprises illicit drug trafficking, illicit trafficking in radioactive and nuclear
substances, crimes involving clandestine immigration networks, illicit vehicle trafficking, trafficking in human
beings and illegal money-laundering activities in connection with these forms of crime (Art 2 paras 2, 3 of the
Europol-Convention). ,

59 Annex referred to in Art. 2 of the Europol Convention :

- ® The last sentence has been introduced into the definition by the Council Decision of 3 December 1998

supplementing the definition of the form of crime ‘traffic in human beings' in the Annex to the Europol

Convention, OJ C 26/1999, p 21. . _ o

i
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88 According to a European Parliament Resolution (EP Resolution) of 19896‘, which
adopted the definition of forced prostltut|on as slavery or slavery-llke practlce entailed in
the 1956 UN Supplementary Convention on the Abolition of Slavery, Art. 4 of the ECHR
should apply to cases of trafficking in persons for forced prosﬁtution. The European g
Parliament Resolution 1993% addresses “trafficking in women for prostitution” and urges
the need for international co-operation anq the improvement of the position of victims.
However, the Resolution does not define the term trafficking and it remains unclear what
exactly the EU Member States are called upon to do i |

89.In a noteworthy European Parhament Resolution on Trafflcklng in Human Beings,
adopted in 1996, the European Parliament called upon the Commlssmn and member
States to “take action at an’international level, to draft a UN convention to supersede _" |
the obsolete and ineffective Traffic Convention of 1949. Any new convention should
focus on coercion and deception”. The resolution further calls upon the member ‘States
to provide a clear definition of ‘trafficking in human beings’, and to identify trafficking as
a violation of human rights and a serious crime. The European Parliament also calls for
trafficking in human beings to be covered by Art. K.1% of the Treaty of the European
Union, thus it sho.uld “fall within the sphere of Community jurisdiction."

90. In 1996, the European Commission, in collaboration with the International Organisation
of Migration (IOM), organised the European Conference on Trafficking in Women for
. the Purpose of Sexual Exploitation, which took place in Vienna. The conference
‘resulted in a ‘Communication of the European Commission’ in 1996 on Trafflcklng in
Women for the Purpose of Sexual Exploutatlon . The Communication focuses only on 
trafficking in womén for the purpose of séxual exploitation and does nbt address
traﬁicking for other purposes, such as domestic work or any other slavery-like
occupation.»Additionally,. the term sexual explloitation remains undefined.

91. Based on the Code of Conduct, tﬁe.EU member States address trafficking in the non-
binding ‘Hégué Ministerial Declaration on Europeén Guidelines’ for “Effective

Measures to Prevent and Combat Trafficking in Women for the Purpose of Sexual -

~ ®" Resolution on the Exploitation of Prostitution and the Traffic in Human Beings of 14 Apnl 1989, oJc 120,

p 352

- €2 Resolution on Trade in Women of 4 October 1993, OJ C 268, p 141 v ‘ )

8 As amended by the Amsterdam Treaty, former-Art. K.1- (now: Art. 29) of the Maastncht Treaty, expllcnly
includes trafficking in human beings. See chapter 4.2:1

8 Communication from the Commission to the Council and the European Parliament on Trafficking in Women
for the Purpose of Sexual Exploitation of 20 November 1996, COM (96) 567
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Exploitation.” The EU member States therein reaffirm their commitment to maximise
co-operation in the fight against trafficking in human beings, and against trafficking in
women in particular®®. As-in other EU documents, the “term trafficking remains
undefined. They call for the prornotion of the ‘STOP’ multi-annual Programme adopted
~in November 1996 by the European Council, devoted to persons responsible for
combating trafficking in the Member States and for encouraging the co-operation of
European NGO networks and the European Commission on a regular basis. They
stress that they intend to make full use of the PHARE®” and LIENGB Programmes, and
promote the participation of the Central and Eastern European Countries in the STOP
Programme. Furthermore, the Ministerial Conference recommends member States to
appoint national rapporteurs Who report'. to their governments on' ‘the scale, the
. prevention and combating of trafficking in women™®. o .

92.'|n the Communication of the European Commission in 1998™ on ‘Further Measures to
Combat Trafficking’, the Comrnission refers to the above mentioned Communication of .
1996 and urges the member States'to.make use of all the machinery (including
]udlmary and police) and evaluate strategies and measures to combat trafflcklng

93 The European Council held a special meeting in Tampere on the creation of an area of
freedom, security and justice in the EU in October 1999. The Tampere summit” called
upon the EU to undertake concentrated efforts against illegal immigration and ,streesed
among others the need for taking effective measures for the prevention of all forms of
trafficking in human beings.

94. The Committee 'on Women’s Rights and Equal Opportunities of.the European

Parliament adopted a report on the above mentioned Commission Communication of

19987 that calls for giVin‘g top priority to the fight of trafficking in human beings. The

%26 Apnl 1997 ' h

% Despite mentioning “trafficking in human beings”, the Declaration is called “[...] to prevent Traffrckrng in
Women for the Purpose of Sexual Exploitation” and is focusing mainly on trafficking in women. :

7 In 1989, the European Union established PHARE as a financial instrument to assist the Central and European
countries in their transition from an economically and politically centralised system to a decentralised market
economy and democratic society. PHARE's role has also evolved to keep pace with political developments, in
particular with regard to the ‘future enlargement of the European Union. For further information, see
http://europa.eu.int/comm/dgta/pharefindex.htm

% Link Inter European NGOs (PHARE programme)

8 So far, only the Netherlands have appointed a national rapporteur against trafficking in women, Ms. Dien
Korvinus.

0 Communication from the Commission to the Council and the European Parlrament on further Measures to
Combat Trafficking in Women of 3 December 1998, COM (1998) 726

7' Presidency Conclusions of the Tampere European Council, 15 and 16 October 1999
. (http://www.europa.eu.int/council/off/conclu/oct99/0ct99-en.htm) '

72 Report on the communication from the Commission to the Council and the European Parliament “For further
actions in the fight against trafficking in women”, 2 May 2000, A5- 0127/2000
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report rec'omménds for instance, a joint action in thé finding’l of a definition,r a I‘e,g'al.
framework at EU level and effectlve measures taken in the areas of preventron
protection and victims’ support

95. Since 1996, the European Commission has been supporting several projects aiming the
combat of trafficking fortAhe purpose of sexual exploitation. These initiatives include the
STOP programme and the DAP'HNE73-initiati\'/e_ that support NGOs in the field of
combating violence against women. In third countries, the Europeah Commission
financed projects by La Strada’* through the PHARE and _TACIS™ Democracy

Programmes.

”® The DAPHNE Programme (2000 to 2003) is a four-year programme of Community action that supports
preventive measures to combat violence against children, young people and women: For further information
see http://europa.eu. int/comm/justice home/project/daphne/en/gl_en.pdf ’

™ La Strada ~ Prevention of Traffic in Women is an international programme that operates in the Netherlands,
Poland, Ukraine, Bulgaria and the Czech Republic.

75 The European Commission’s Technical Assistance Program for the New lndependent States and Mongolia.
For further information see http://www.europa.eu.int/comm/dg1a/tacis/index.htm



Protection of Women’s Dignity and Rights

in Court Proceedings

Kamar Ainiah Kamaruzaman

Attorney-at-Law, High Court of Malaya

Malaysia is a Federation consisﬁng of thirteen states with a Constitutional Monarch, as its
Head, chosen in rotation every five years by the hereditary Malay Rulers of nine states.'
Malaysia has a parliamentary system of government based on the Westminster style. The
political system is both secular and democratic; Islam is the official religion but everyone

has the right to practice his or her own religion.?

Located strategic'allly in the middle of the Silk Route, Malaysia has been subject to a
diversity of religious, cultural and linguistic influences throughout its history. Hindu,
Buddhist and Islamic faiths spread through trade. From the fifteenth century onwérds, the
country was subject to colonial dominance by the Portuguese, the Dutch and, eventually,

the British. Malaysia gains its independence in 1957.

Malaysia Has a population of 22.1 8' million in 1'998.3 Women aécount for slightly less than one half.*
A 62 percent of the population is Bumiputera (a terrﬁ uséd to describe the Malays and other natives),
~ 27 percent is Chinese and 8 percent is Indian. Women make up approximately 46 percent of the
nation’s workforce.® The government reported a national literacy rate of 91 percent in 1995, an

increase of 8 percent from 1991.° The literacy rate for women, however, was 80 percent in 1991.7

-

~ Johor, Kedah, Kelantan, Negeri Sembilan, Pahang, Perak, Selangor, Perlis and Terengganu. The other four
states of Meleka, penang, Sabah and Sarawak all have Givernors. .
Federal Constitution, Malaysia, Article 3(1) i
Department of Statistics Malaysia website, Current Statistics, updated 3 March 1999
Department of Statistics Malaysia, Monthly Statistical Bulletin, January 1999 ,
Department of Statistics Malaysia, Labour Participation Rate by Sex chart.
The Seventh Malaysia Plan (1996-2000)
Women’s Affairs Division, Ministry of National Unity and Social Development MalayS|a AquLo_dggjjgn
to HAWA
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- The Iegal system-in Malaysla is derived from the 'English Iegal system and is based on
statutory and common law. Apart from the Muslim- (Syariah) courts and Native courts (for
|nd|genous people of. Sabah ‘and -Sarawak), 'the ent|re court system is run at a Federal.
level.? The highest court in the Iand is the Federal Court, followed by the Court of AppeaI
High Courts and the subordinate courts (Maglstrate and Sessions Court) The Musllms
personaI laws relating to family law including marriage, d|vorce and custody of children, wills,
intestacy, endowments, etc are governed by the Islamic Law, which are enacted and
adm|n|stered by individual states. It has |ts own hrerarchy of courts-and legal system

| separate and d|st|nct from the federal.

The Federal Constrtutron states that all persons are equal before the law and are entrtled to
the protect|on of the law.®* The Constitution also states that no one can discriminate solely V
on the basis of religion, race descent or place of birth )m any law.'" However, there is no-

mention of prohibition against discrimination based on sex or gender. -

A step forward for women in Malaysia is wh_en the government reaffirmed its commitment to .

provide certain basic human rights to women by'acceding to the United Nations Convention '
on the Elimination of All Forms of Dlscrlmmatlon against Women on 5 July 1995. However, |
Malaysia has made reservations with respect to and does not consrder itself bound by the
provisions of Articles 5 (a), 7(b), 9(2) and 16(1)(a) and (2) of the Co,nventron.11 At the United
Nations Fourth World Conference on Women held in Beijilng, China in September 1995, the |
'-Malaysran government made four specific commitments'? amongst WhICh was a promrse to

‘remove legal obstacles and gender drscrlmrnatory practices”.”

Women in Malaysia have come a Ion'g way but they- still face a' high incidence of
dlscr|m|nat|on in the. areas of marriage and d|vorce“" and when violence is perpetrated

agarnst them the preservatron of their. d|gn|ty still left much to be deslred

8 Federal Constitution, Article 121

® Federal Constitution, Article 8(1)

1% Federal Constitution, Article 8(2)

" Women'’s Aid Organization (WAQ), “A Baseline Report on Marrrage and Divorce”, October 1999

2 Fatimah Hamid Don and Ramani Gurusamy, “report of Post-Beijing Implementation in Malaysia”, Asia-
Pacific Post-Beijing Implementation Monitor, Asia and Pacrfrc Development ! Centre Gender and

" Development Program, 1998

'® The other three being: 1) Enhance the national machinery for women’s advancement 2) increase
women's participation in decision-making' 3) Safeguard women'’s rights to health and education.

“*In civil cases the inequalities lie marnly in discriminatory laws and practices rather than actual court
proceedings.



Violence against women being perceived as a private matter between individuals is -
acknowledged but seldom talked about. It was only in 1985, in Malaysia, that women'’s
organizations actively took it up as a human rights problem which needed to be addressed
openly and which requires intervention from all sectors, t.e.‘ the ‘government, the social

services, NGOs, community leaders and individuals.

Violence against women takes a variety of forms: domestic violence, child abtise, ‘rape,i
‘ incest, eexual harassment, .prostitution, .maltreatment andabuse of maids and migrant
workers etc. Such violence are deeply embedded and rooted in a cultural, psychological,
material, polltlcal and sociological base. They stem from how women are perceived in -
society, which renders women as insignificant, treated as sex objects to be exploited, as

“thumping bags” to ease frustrations, abused to sattsfy sexual desires.

After 14 years of' campaigning, Iobnying and -advocacy largely on the part- of women’s - |
organizations in Malaysia‘s- and supported by go'vernment agencies like the potice and
social welfare departments significant in-roads have been made in the fleld of women’s
human rlghts Some of the major achievements are:- -
' - the acceptance of women’s concerns as manifested in the chapter on “Women in
Development” for the first time in the nation’s Sixth Malaysia Plan, with particular
 mention to address violence against-women; ‘ |
« amendments to laws related to rape (1988)
* the enactment of the Domestic Violence Act (1994);
* 'media coverage andISUpnort of women’s coneerns in print and electronic media;
. * . greater attention and responsibility amongst law enforcers and service providers

including the police, medical personnel and religious departments.

Combating violence againet_ women requires addressing.the root causes of the problems
‘and not only to treat their manifestations. The meaning of gender, sexuality and the balance
of power between women and men at all levels of society must be reviewed. There is a
need to raise awareness and change attitudes on the 1ssue of violence against women,

espeC|aIly educating young boys and men to view women as valuable partners in life, in _the

'* Draft Report of All Women's Action Society (AWAM), “Working Together Towards Better Services for
Rape Survivors”, December, 1999 ‘ ,
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" development of a society and in the attainment of peace. These are all as important as

-taking legal steps to protect women'’s hurﬁan rights.

. Rape and domestic violence are the two main abuses perpétrated agaihst the dignity ahd -
rights of women in Malaysia. National statistics on rape in Malaysia are hard to come by.

Prior.tb 1993, neither the police nor the welfare departmént. compiled statistics on fhe

number of rape cases reported or referred to theilr departments. The social deparfmént

started compiling sexual abuée cases in 1997. Neither the courts nor the Attorney Generél’s

Chambers have any data on the total number of rape cases received per year, all criminal

cases being not differentiated.

In 1993 there were 2.4 rapés reported per day to the police. The number increased almost
‘two-fold in 1998 to 4.1 rapes reported daily. This-- can be attributed to increased awareness.
" on rape issues ar!d services for rape survivors. A conservative study states that out of ten
répe cases, only oné victim will make a report. ¢ 55.8% of‘rape victims are below the age
of 16 suggesting the vulnerability of young females and rape prevention étrategies should
be designed accordingly. 97.5% of perpetrators are above 16 years. 84% of women are
raped by friends or family members.'’ Apbroximately one out of ten reported cases end up
in the succeéssful conviction of the rapist. ‘Four out of five never made it to court. Once the

case is in court there is an even chance that the suspect would be convicted.

There are several stages, which a victim of rape has to undergo before she is required to -
appear in court to give evidence. This process by itself is dauntihg and can cause further
" stress on the unfortunate victim: The first stage is the report with the police to_kick-start
investigations before charging the suspect. The victim files a complaint and her statement
taken by a woman Investigative Officer (1.0.) The victim will then be sent to a government

hospital for medical examination.

The 10 will then open an Investigation Paper (I.P.) after satisfyihg herself that the sexual
intercourse was : -

- against the complainant's will

'S Ibid
7 1bid



* without her'consent .
« with consent but obtained upon threats to her life or to another
* with consent but obtained under de2ception

* under 16 years of age for which consent is immaterial

The IO will also determine the consistency of the victim’s statements ‘and the “truthfulness”
of her story.' The [P will then be forwarded to the Deputy Public Prosecutor. who has the

discretion to proceed based on the strength of the evidence accumulated.

Rape trials have been described as the ‘;secohd rape” as sUrVivors have to relive the rape

incident oyér again and often times are subjected to humiliating queétions from the defence.

The burden of proof lies on the prosecution, the victim being the prime witness in her own
_trial. She has no say in the conduct of her case and'cannot meet or co’nsult with the Deputy

Public Prosecutor assigned to the case prior to the hearing.

During the trial the victim has to prove that she did not consent to the sexual intercourse.
She is subjected to strenuous cross-examination, harassment and embarrassing intrusion
into her private life by the defense counsel. Despite the Evidence Act having been
amended restricting evidence of the. victim’s 'sexual history with persons other than the
7 accuéed, nonetheless her 'background will be  probed and credibility chailenged. Lack of
corroborative evidence such as physical injuriés'_or signs of struggle will indicate lack of
resistance and may indicate that there was consensual sex. The victim’s general demeanor

after the rape will also be subjected to scrutiny.

Rape myths and stereotypes of rape‘\)ictims colour societY’s perception of fape,"and'the :
courts are not.removed from these biases. A rape victim often makes a report late as she,
" needs time to récover, deliberafe and Weigh the consequences of lodging a police report.
She may not _si._;stain injuries as she did not fight back fearing retaliétion and. more harm
from the rapist. Another miscohception is that rapists are strangers or rape their victims fn
bushes and secluded areas. The fact is that 64% of reported cases are by people wr;orri
the victim knows. i.e. friends, colleagues, and employérs. Répe by family members makes

up about 20%. Only 16% are by strangers.'®

'8 Ibid



Rape trials are conducted in open'coun. Proceedings are only heard in camera (that is,
only the prosecution, the defence counsel, the accused and court staff are allowed) ohly
when the victim is being quéstioned on the actual act or rape. The court may order the
name of fhe victim not to be published in the media, however, her identity is by no means
secret to all those present in the court and its vicinity. Before giving evidence, the victim has
to introduce herseh",‘ her age and her address for record purposes. This is done in open
court. She thereby lodses her privacy and the added danger that the accused knows where
she lives. The media often reports the name of the perpetrator even in cases of incestuous

abusers hence the identity of the victim would surely be known if he is her father or brother.

The definition of rape under the Penal Code is based on the premise that rape is merely a
sex crime. Therefore, it is definéd in thé technical understanding of sexual infercourse that
of a penis entering the vagina without the consent -of the woman. This definition does not
include penetration by foreigh objects such as fingers, sticks, batons, bottles etc.  Other
forms of sexual abuse or molestation suéh as forced cunnilingus and fellatio -are not

considered as rape. The Penal Code also e'xpressly excludes sexual assaults by husbands.

Rape is legally both a crime and a tort. A crime is an offence against the state wﬁilst a tort is
private injury and the injured party receives monetary compensation as redress. However,
in Malaysia, this is not a common practice as it involves another long court ordeél for the
victim. It is also expensive and losing if she were to loose the case, the victim will have to

pay legal costs and even damages to the defendant. Civil suits also take years to resolve.

'Rape is a violation of personal integrity in the most direct and acute way. It is an act of
- violation that humiliates and degrades the victim. The narrow definition of rape under the
Penal Code represents a failure to understand that rape is an expression of power and

violence to subjugate the survivor.

In 1988 following public outrage over the murder and rape of a nine-year old girl, majorv
reforrﬁé were made to the existing criminal laws. The amendments to the Penal Code, the
Criminal F_’rocedufe Code and the Evidence Act incIQde:- |

* A mandatory jail sehtence of five years, includihg whipping, for convicted rapists

* - The revision of age for statutory rape from 14 to 16 years



* Made the cross-examination of the victimfs past sexual history inadmissible in
court, except in relation to the accused '

* - Allow rape victims abortion on medical recommendation to safe guard the
mental and phyS|caI health of the mother

. The maximum jail term for sexual molestation increased from two to ten years

Despite the aforesaid amendments the law on rape is still not satisfactory. Women

organizations and activists have suggested i'ecommendations’amongst which are:-

Widen the defmmon of rape to include any other or|f|ces of the body by any means
or objects other than the penis

Recognise and punish marital rape

Presume the absence of consent where a victim so states in her evidence

Impose graded punishment for aggravated rape to reflect severity of the oﬁence
such as rape of children, gang rape, rape of mentally or physically dlsabled persons
‘Recognise the offence of incest as a criminal offence

Widen the definition of statutory rape law to cover child sexual abuses

Abolish the requirement for corroboration of evidence for rape

Have all trials fully carried out in camera so that no member of the press or public -
will have access to rape tlfials |

Compensate rape survivors. i , Ll
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Protecting Women’s Dignity and Rights in Court Proceedings -
' Is This Enough? ‘
Zarizana Abdul Aziz

Attorney-at-Law, Women's Crisis Centre

'Malaysia’s legal system is based on the English common law system. However it relies
heavily on legislated (statutory) law. The criminal law is embodied in amongst others the
Penal Code. Criminal procedure is regulated by the Criminal Procedure Code and the rules

of evidence by the Evidence Act.

For the pUrposes of the protection of the rights and dignity of women-in the MalaYsian court
~ proceedings, this paper will refer to the examples in the treatment of women and girls in .

violence cases.

Sevéral amendments to the criminal law process were brought about in the late 1980’s. The .
enhancement of the protectibn afforded to women in court was in essence demanded from

1985 and is intricately woveh with the formation of what is loosely called the Joint Action
Group (JAG) i.e a loose platform consisting of several women’s and other groups launched
on 1% October 1955, and through the campaign against violence against women (VAW) and
Citizens Againét Rape (CAR). | | ' '

Rape

In an article on March 8" 1987, in a columnist’s advice to a woman who wrote that “At 11
pm we went to his room. There wére 2 beds and he said we could slee.'p on separate beds. |
was naive and trusted him ... what happened afterwards frightened me so much l‘coul\d not
do anything right the ext day. My parents never told me about sex. Only after talking to a |

doctor did I realise | had been raped... No Indian man will marry me now,” the columnist
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_ advised the woman, “... if you are not pregnant, you have a less traumatic choice to make.

All you have to do is to keep quiet” as “society traditionally hallows virginity”.

Given prevalent social perceptions, women may not report incidences of rape. Further, .
unless they can be assured that they will obtain fair treatment in court, the implications for

women brave enough to take their cases to court may be nothing less than destructive.

The absence of witnesses, the issue of consent and struggle, medical evidence,
corroborating evidence and the defence’s attempt to discredit the survivor were in need.of

reform.

Prior to the 1989 amendments to the rape Iaws,-the last was provided in Section 1555(d) of
the Evidence Act which allows counsel to bring in evidence of thé_'complainant’s “loose and
immdral character” in order to impeach her evidence. This means that the complainant’s
evidehce in court may be dis_regarded if defence counsel can prove that the complainant is

a sexually immoral person. -

The lobby for law reform in the 1980’s included:- _

1. Re-definition of rape, vitiating consent when consent is obtained as a result of
intoxications étc. or if 'obtained by mistake, deceit, threat or undue influence, and
minimum sentence. . , ' ; |

2. On evidence, the deletion of Section 155(d) to allow only past sexual 'history and
character between the complainant and accuséd for the determination of the issue
of consent. Secondly the confidentiality of rape trials (in camera - i.e. to be held

without members of the public being present).
'Through the lobby _by JAG and CAR the law was finally changed in 1989.
The lobby was deemed a success. As is so often the case, women’s groups then moved on

. to address other urgent issues. Unfoﬁunately the reality of lobbying for change is that

dispelling public perceptions cannot be taken for granted after one successful campaign.
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The issue was again brought to the forefront in the controversial allegation in 1995 that the ‘
head of government in a state in Malaysia had sex with an under-aged-13 year old gir'l.'
Urider the law this was statutory- rape where the issue of consent would have been
irrelevant. | .. - ' ' ‘

Ina newspaper report shortly thereafter, the Attorn‘ey-GeneraI‘ of Malaysia disclosed-that
the girl had numerous sexual relationships with boys implying therefore that she had loose
and |mmoral character. There was a call from a federal minister that the girl being a Muslim,
be charged under Muslim (Syariah laws) for illicit sexual |ntercourse (zina). (Under Muslim
law, a girl is deemed of age when she first menstruates) ’
That the Attorney-GeneraI himself, the office charged with the. prosecution-of criminals,
“should deem it p'roper to utilise what was by then unIawaI"defence strategies which has
been disallowed in the courts of law, in the media, was an outrage The d|ff|cult|es in
‘prosecuting -a sexual offender in a. system of conflict of laws (namer the separation of
jurisdiction between ‘the civil and syarlah) and its |mpI|cat|on on the - survivor-was also .
.hlghllghted |

Would the rape law’ amendments now be enough to assure: women survivors that they

shouId make the|r cases public as women are now protected in-court proceedlngs'7

_Another, aspect of protection of survivors is non-disclosure of thé identity offthe girl child 7

" Survivor.

. vUnder the Chl|d Protection Act 1994 (wh|ch shall be replaced W|th the Chlld ‘Act 2000 soon)
‘there shaII be no disclosure by the med|a of any |nformat|on ||kely to rdentlfy a child survivor
of sexual offences. This together W|th the judge’s discretion in orderrng that rape trials be

held i in camera. |s meant to encourage and protect survivors of sexual violence.

Yet due to the pressing desire to bring the most interesting aspectof. news to the puinc,w'
.unscrupulous journalists (or their 'editor) have often breached the provision. Whilst we do
not often see the reality of the consequences brought about by these breac’hes in one "
|nstance a child survivor of |ncest whom the Women’ s Cnsrs Centre was assrstrng became.

the unfortunate vrctlm of th|s breach.
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The . criminal trial process is an arduous and drawn-out affair. The process requires

numerous court attendances, medical ekaminations and police investigations. The time
- taken off the daily Ii,vés of survivors do not often goA unnoticed. ‘

The particular child survivor had been absent from school. When- she reiurned, a clipping of

a newspaper report stating that a fourteen-year-old girl from a village (named) héd accused

her father of incest. The child promptly dropped out of school.

‘

Domestic Violence

For a long time, survivors of domestic violence never truly resorted to the courts for
protection. The only avenue for remedy was for spouses who -are subjected to domestic'_ |
~ violence to appiy for a resfraining order from the High Court under divorce proceedings.
This was expensive and unsatisfactory in that if the order is breached, then conterﬁpt
proceedings had to be brought before the court issuing the resti'aining_order. The aggressor - |

would then be punished for disobeying the»order and not for having abused his spouse. .

Contempt proceedings do not at all address the rights of the women violated but merely the

contempt the aggressor had shown the court by not'complying with its orders.

Women sometimes did, as a last resort, file police complaints. Unfortunately, their cases, if
investigated by the police at all, were often dismissed as private domestic disputes. Thus

such matters did not find themselves into the realm of criminal law which is a public matter. .

This division between private and. public sphere is problematic. A lot of things- concerning V
~ and to do with women'’s rights are considered private matters. In Malaysia,' Muslim Syariah

- laws also main'ly app]y to private matters Iiké family relationships and inheritance.

Thus in considering the protection to be afforded to women in domestic violence, the
“proposed law will have to overcomé the syariah séparatiOn of jurisdiction. A compromise
‘was clearly to be considered if we want a law to prbtect all women, Muslims and non-

.Muslirhs, So despite the drawbacks in dealing with domestic violence as a crime (as it
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discourages women from lodging complaints knowing that their spouses may be gaoled) the:

Domestic Violence Act wés_ pfoposed as part of the criminal faw system.

Whilst not making domestic violence (which is defined in the Act) a crime, it recognises that
if certain crimes are committed by persons aga'inst another |n a domestic -relationship

involving domestic violence, the survivor is entitled to apply to court for a protection order.

An interim protection order restrains a person from using domestic violence against the
survivor during the pendency of investigations. During the criminal proceedings itself, the
court may issue a.protection order. Apart from restraining a person from using domestic
violence the Court may also attach certain orders it deems necessary for the protection and
personal safety of the survivor. This includes, exdlusive possession of a'shared residence

and continued use of vehicle.

A warrant of arrest may be- attached to protection orders and persons breaching such
orders will be arrested and brought before the court where unlike contempt proceedings, the
aggressor is punished for having again used domestic violence against the survivor. This

proCéss is therefore more satisfactory in addressing the rights and dignity of women.

Noting also that women often face difficulties accessing the courts, police and social welfare
officers -were designated as, enforcement officers under the Domestic Violence Act. The
duties of the enforcement officers include assisting the survivors to file complaints regarding

.domestic violence.

- This provision has assisted the survivors to access the court proi:eés. The officers would file
the papers in court and accompany the survivors, submitting to the court the facts of the

case thus bri'nging to issue the very rights of the women to safety and a violence-free home.

- Counsels for Survivors of Violence

It is sometimes said that a rape survivor is raped twice more after the incident. The first is

through police cum medical investigations (the latter normally physically invasive) and the
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third time, at court as the survivor is made to recount the incidence of rape in detail.

Thué, despite the assistance of prosecutors and enforcement officers in ensuring that
“survivors of vidlence_are protected in criminal proceedings, there is sometimes the need to

appoint a counsel specifically to protect women'’s interest and dignity.

Prosecutors aré interested only in ensuring a conviction and may not bé senéitive to the
survivor’s other needs. Watching brief counsels are counsels appearing for the suryivor' ina
criminal trial. As the survivor is not s"trictly a party in a criminal trial but merely a compléinaht
‘(the parties being the staté ahd the accused), the survivor’s counsel may be recognised by
the court with »blimited right_s of audience. Despite limited rights, such counsels may -

o nevertheless be important in protecting the survivor’s rights.

Watching brief counsels can explain the court process to the survivors and the reasons for

each process. This serves to de-’mystify the court process for the survivors.

Watching brief counsels also provide a friendly and familiar face in an otherwise cold court
" room and may serve to decrease the survivors trauma particularly as survivors are made to

face the accused in court.

Still, women’s groups as well as watching brief counsels must be careful in discussing the -
incidence and providing counselling / emétional support to survivors. As women’s groups’
intervention in such crisis situations increase, defence counsel’s allegations of women’s

groups’ “coaching of witnesses” have similarly increased.

‘These aliegations'are’ often raised without further proof and unless watéhing brief counsels
are made aware of the possib.ility of such allegations counsels may-be caught unprepared

to rebut such allegations.

In an acid thbrowing case récently in Penang where the husband burned off half his wife’s
~ face, head and arms, his counsel suggested to the survivbr_ that she met up with watching
brief counsel (who is also a volunteer at the Women'’s Crisis Centre) on numerous occasion

to discuss what she should say in court.
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On anothér occasion, two lawyers who were not involved in an incest cése, i.ntervened' and
requested the court to recognise themselves as “friends of the court” alleging that there is
apparent injustice as the child survivor had watching brief counsel and the accused had no
defence lawyer. Later, the same counsels suggested that the Centre by providing
counselling seNices to the survivor had “coached her”. Again such allegations were made
without proof but merely on the basis of the existence of support services for women -

- survivors of violence. .

‘The second urgent need for counsel is in child cases. In another incident, a child who is the
survivor of incest was persuaded by her family to withdraw her complaint on the assurance -

that the family-would protect and ensure that she would not again be violated.

Upon such withdrawal, the parents Iodgea a complaint with the social welfare department

that she was uncontrollable and had attempted to burn the house.

The welfare officer was concerned only about removing her from her family. The child
wanted to be placed with her aunt. The magistrate refused to allow her counsel on the
- .grounds that as a child she had no capacity to retain a lawyer.

On review, the High'Cour't allowed counseél to appear on behalf of the child.

Under the new Child Act 2000, a child who has been exploited for prostifution shall be '
considered to be in need of protection and rehabilitation whilst a child who has been
exploited for pornography purposes shall be deemed in need of care and protection. The
existence of a child advocate may similarly help in protecting the girl child’s rights in ai'guing '
that it is not the child who is in need of rehabilitation. A child abused is in need of care and-

protection ... never rehabilitation.
It is submitted that survivors should be allowed as of right to be represerited by counsel of

her choice in court to ease the surVivbr’sj trauma. Watching brief counsel / counsel for

survivors should be given similar rights to address the court and participate in the trial.
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This is exemplified in a pending sexual harassment case. Despite appearance of watching
brief counsel, defence counsel did not inform the watching brief counsel when the accuséd
(being a foreigner) applied for release 6f his passport. When queried, defence counsel
maintained that he has 'no’obligation to inform watching brief counsel of the accused’s
application. '

Conclusion

This paper does not attempt to exhaustively explore the numerous ways to enhance the

protection of women’s dignity and rights in the criminal process in Malaysia.

What is clear is' that women’s experiences are not always taken into consideration in

reducing the trauma that all women survivors must go through in order to access justice.

‘The criminal system is weighted in favour of the accused. This bias while not necessarily
incorrect, must be témpered with certain mechanisms to .protect the rights and dignity of

women survivors of violence.
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Women in Criminal Justice System in Nepal

Sapana Pradhan Malia _

Forum for Women, Law and Development

Guided by _the defective value system, discrimination gets institutionalized at home, ‘
community and in the State. They become vulnerable to forms of evil such as domestic
~ -violence, trafficking for prostitution etc. Even the legal system — the last recourse for any of

the victims — does not give favorable treatment to women.

Therefore it is important to, exarnine the ways in which criminal justice systems can help to
prevent traditional, discriminatory, criminaI violence against and the eprortation of women
and girls. The growing threat.posed by transnational organized crime makes it necessary to
focus on the victims' access to services, bearing in mind the impact the cr|m|nal law and
procedure criminal justice processes and crime prevention strategies have on the lives of

women and girls. \

'Transnational organized crime, especially trafficking in migrants, affects all regions-of the
worId Combating trafficking in human beings requires a twofold approach a criminal ]ustlce
response to cr|m|naI justice response, to prevent the crime and deter the offenders; and a
human rights response, to protect and ‘defend the rights and |ntegr|ty of the trafficked'

persons.

Approximately 5000-7000 Nepalese girls and women ‘are .being trafficked to sex market of
India every year. As per the official record only 150 cases were reportedly investigated by
the enforcement agency in the fiscal year of 1994-95. The number of cases has decreased
.in subsequent years as only 133 were |nvest|gated in 1995-96, and 107 in 1996- 97 As
learned from the Government Attorney's offlcer out of 150 cases reported in fiscal year of

1994-95, only 39 cases were presented in courts of law. Simllarly, in 1997-98, 130 cases _‘
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were registered at the Police and only 125 cases were initiated by the Government

Attorney's Office, which demonstrates a frustrating state of law enforcement system.

‘Law enforcement agencies have dften argued that it is difficult for them to prosecute
trafficking offe.nces under the current system due to the weal law and lack of adequate
evidences. lt is difficult to convict a trafficker if the key witness has already been deported.
Immrgration laws, policies and procedures should ensure that the victimization of trafficked
persons without compounded by the intervention of the destination, transit or source State.
In many cases, strict immigration laws and procedures relatmg to the deportation of illegal
mrgrants or workers hamper efforts to prosecute trafflcklng crimes and to protect the human
rights of victims. The threat of immediate deportation prevents victims from seeking help
from police .or-o;ther authorities; and victims who are arrested or otherwise escape their -

traffickers do not receive the assistance or protection that they need.

Effective law enforcement is severely undermined because victims are unwilling or unable
to testify against traffickers and in Nepai there is no wiiness protection programs. There is a

need to explore.ways and means of giving the protection needed in each individual case. -
| Even when reésonably good laws exist, trafficking in persons remains a relatively low law
enforcement priority in a number of countrles As it is generally assumed that specific

measures to combat corruption are required.

Many victims of trafficking in human beings are detained by the receiVing State,uf'or violation
of immjgration IaWs, for prostitution, or even as witnesses. lllegal migrants who are detained
by the receiving state have a recognized right under international law to be treated with
humanity and dignity, both before and after the determination of the Iawfulness of their
detention. Trafficked persons who are arrested do not necessarily receive the assistance

that they need and are entitled to under international human rights instruments

Specific measures are required to raise public awareness of the seriousness of the impact
"of certain forms of transnational organized crime, in particular trafficking in women and
children. Specific measures are also required to inform potential victims of such trafficking

of the risk that they face.
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Women in the Court Room

The courtroom atmosphere is. conductive for women td t‘>e able to speak openly about the

vio‘lence they have experienced. Most of the judges also feel that since we have an open
court Systerﬁ, it is difficult for a woman to express herself without hesitation. Court is usually
crowded in criminal cases, therefore there have been instances where a victim of rape
could not answer questions directed at her. In such cases, the system of “caméra court"
would be effective helping women speak openly about the violence they are facing.
Similarly, women legal representatives and women judges would also he‘lp in making the

situation easier for women in'such cases'.

Women's Access to Justice

According to most of the judges, women in cases relatihg to violence get justice 60 to 80%
of the time. They do not deny the fact that it is difficult for women to collect evidences and at
~ the same time they confirm the fact that their judgements are usually based on facts and

evidences.?

According to a survey?, in 58% of the cases the court has given a “not.'guilty“ verdict in the

trafficking case.

Decnsmn of the Court (percentage
distribution)

UL

A Not guilty verdict

! A Study on Gender and Judges, Pro Publlc p. 65
"2 bid, p. 33
* Ibid
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Similarly, in the process of'ev_aluating the sentencing pattern, the court has rendered é
minimum sentence in 55% of Ithe trafficking cases. According to the Trafficking Control Act
' 2043 B.S,, a person carrying out trafficking of human being is punishéble by 10 to 20 years
“of imprisonment. Similarly, a person who takes a human being outlof the country with the
intention of selling him/her is punishéble by 5 to 10 years of imprisonment. A person who is

involved, has assisted or has encouraged an individual or a party in trafficking of a human

- Nature of the punishment for the guilty verdict

55

Maximum Average Minimum
punishment punishment punishment

being is punishable by 5 yeérs of imprisonment, but according to our survey, very few cases

were decided keeping the above mentioned provisions in mind.-

J ustice delivered for women from District'Coul_'t (1998-99)

N |

S

Abortion - Rape - © Attempt to rape © "Trafficking

Success M Semi-success B Unsuccess
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Justice delivered for women from Appeal Court (1998-99)

100%

- 50% ¢

0% K _
‘ Abortion Rape Attempt to Trafﬁckmg Marriage
' rape

B Success B Semi-success B Unsuccess

Analysie Judges' Behavior

The general Iaﬁguage used to be of sexist nature. Rape cases of minors are not treated
with due sensitivity. The-emotional state of the victims are not taken into consideration at all:
Questions that were discouraging, insulting and embarrassing were not granted bermission ,

to b_e asked, but were allowed to be repeated a number of times.*

Lawyers are reported as being biased and insensitive. The overall language used by the

lawyers are criti‘cized'as being tainted with sexist overtones.
State of Efficiency and Credibility.of the Prosecution System

In cases related to trafficking of girls, the efficient, complete and timely investigation of v

crimes is crucial for the prompt proseeution of the guilty and release of the innocent.

‘Problems in the way to efficient and fair prbsecution.'

Negligence by the authorities to carry out speedy investigation.

Negligence of the authorities to coll collect scientific evidence.

4 A Study on Gender and Judges, ProPublic, p. 65.
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Lack of inclination in police to complete and submit investigation reports in time.
Government attorneys misinterpret their roles as if lawyers to police.
Government attorneys often fail to scrutinize the available evidence and documents

whilst carrying out prosecution.

Lack of system for participation by victims in investigation as a mater of rights.

Harassment faced by women in the prosecution of cases

‘In Nepai, the investigating institptiohs particularly pblice comprise of men. They do not
consider the offences égainst women as posing a grave threat to the security of society. |

This is evident from the record of investigation of only negligible number of trafficking cases. .

The gender biases and resulting harassment cbntinue in every stége' of the criminal
p;oceeding.‘ The Go{iernment Attorney could.effectively' control the prevailing circumstances
of gender biases during investigation by providing adcessibility to victims who play a role of
indispensable witness. However, this has never been a concern of the Government
Attorneys. - ' -

Harassment During the Trail

The need to protect witnesses against intimidation has arisen in connection with, inter alia,
organized crime. Fear for the safety of the individual concerned and of his or her family

members continues to hinder the giving of testimony in cases involving organized crime.

A siudy5 conducted on Impact of Corruption in Criminal Justice System on Women has
discovered that 10 victims, out of the 71 interviewed, virtually changed the statement they
recorded in t\he police. 22 women, out of the 32 appearing in the courts, report that they

received the threat or enticement to change the statement made to the police. It therefore

® CeL.RRd June 2000, Page 30
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forces us to. conclude that the victims face the most deplorable situation during the trial

period.

Delay in the Justice system

Frequency of schedules for hearing is one of the |nd|cators of the delay in the criminal
justice system The proceedings of witness examination is one of the most lengthy and
. constitute a major cause for delay. The delay is further intensified by unregulated practice of

| postponing the hearing by government attorneys and defence lawyer.

Corruption

The negative impact of corruption that has pervaded in other spheres of society has also

influenced the Criminal Justice System in Nepal. This has a direc't' bearing on the eventual
| verdict in cases related to trafficking ‘The plight of the vrctlms is accentuated by the
-, overwhelming presence of male in the proceedrngs who are not sensitive to the sufferrngs :

of women.

AJudges influenced by patriarchal thinking
; | , | ;
An analysis of the judicial attitude of these judges shows that there is no consistency in the
judicial approach towards women's issues. The rule and regulation of our society is based
and result of the patriarchal thinking and it is very important to remember that the judges are
’a product and part_'qf ‘the dominant sections of our society reflee;cs its prejudices and
biases.”Though the judges are sympathetic towards women, they ‘are influenced by -
“Protectionist Approach” rather'tlhan "Substantive Approach” due to their level of gender

‘sensitization.

s Ibid Page 44
7 Discriminatory laws in Nepal and their Impact on Women: A review of the current situation and proposals for
change, FWLD, August 200, page 93 .

—113—



Recommendations and Future Action

The United Nations mandate to deal with the issues of crime prevention and to improve
criminal justice is found rooted in its Charter itself, which express thé organization objective
to safeguard universal values including the protection of life, health and seéurity of the
world’s people. Fundamental to this concept is protection against the threat and
debrecations of érime and victimization as well as the pursuance of peace freedom and

justice.

The world community has made its commitment, during the Tenth UN Congress in Vienna,
fo develop /rr.\ore\ effective ways of collaborating with one another with a view to eradicatiﬁg
the scourge of trafficking in person, especially women and childreln and have also
expressed their commitment to establish 2005 as the target year for achieving a significant
decrease in the incidence of those crimes worldwide and, where that is not attained, for -
assessing the actual fmplementation of the measures advocated. Facing account of this it
"has become necessary fo formulate more appropriate strategies for the implementation of

these commitments in the national as well as regional levels.

» Specific measures and the plan of action are necessary to implement and follow-up of
these commitments. Plan of action in national as well as regional levels should be

developed to give effect to the Vienna declaration.

.« An effective crir_ninal justice system should be developed with gender prospective. The .
national legislation and the practices should be harmonized with international norms and

standards and should be incorporated in the national plans and programs.

* [nformation and knowledge about international standards, norms and guidelines should
be disseminated as widely as possible. The targét of dissemination should noi only be
the criminal justice officials but also the grass-root level. '

 Moreover, model treaties and bilateral and regional agreéments can serve as prototypes
for new national laws, increasing the harmony of domestic legislation and facilitation of

collaborative action. The United Nations model. treaties on extradition, mutual legal
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assistance and the transfer of criminal proceedings along with the regional models
developed by this’region could be implemented to complement existing cooperative
arrangements. In this regards Draft SAARC Convention on Prevention and Combating
trafficking in Women and Children to be rarified broadening the definition and scope,
with rehabilitation and reintegration arrangement and with care and treatment
mechanism. Provision for a treaty body to be incorporated. in the draft Conventlon ‘A

‘Regional Criminal Court to be developed.

‘Important path for helping to bring change in our judicial system is through law sch;)ol
education. Little attention is given to upcoming theories and knowledge on gendef. Law -
schools should think seriously about such issues and incorpbrate these important
- aspects into their course of study, thatt would specify the areas where erroneous legal
verdicts- involving cases of violence against women are proportional to gross violations

of human rights. In addition, these courses of study should specifically address CEDAW.

Cooperation and trust are key elements in developing an effective judicial system. There
is still the misconception that the judiciary is an unproductive sector, resulting in lack of
coopération between the executive branch of the government, the legislature and the

judiciary. -

Mechanism to carry inspection of works of police and government attorney should be -
strengthened. Efforts must be made to expand women police cell for investigation of
trafficking and rape cases. Scientific and technological improvement of the investigation

‘system must be taken as urgent action.

There must be an expressed political commitment to eliminate corruption in Justice
System an political will is important to eliminate violence against women. Political
Manifesto of each political parties to be challenged to make them accountable in their
commitment for the rule of law. Voter's education programs to be launched to make
Political Parties accountable. |

Gender sensiti;atibh training along with human rights norms is important to public

attorneys, lawyer, police and judges.
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Amendment of the existing court procedures by implementation of a uniform code df
procedu'res.‘Scheme for protection of witnesses must be introduced immediately. Right
to éppeal of the victim has to be brotected by the law: Right to investigate on trafficking
case to be guaranteed to police without the couri approval. Buyer to be punished under

the trafficking law and definition of trafficking to be broadened.

Legal aid services should be made available for the victims of violence, including legal
counseling. The attitudes of many persons in the judiciary system towards family
wolence cases need to be changed. Courts should maintain a record of reglstered and

deC|ded cases related to violence against women.

NGOs working on violence against women should come fogether as a joint action group.
This is an effective strategy to pressurize and influence the government and its
méchinery._ "Co-operation among research institutions and/organizations for study and

research is also extremely useful for advocacy.

Monitoring teams have to be formed comprising medical doctors, lawyers, counsellors,
and human rights advocates. Such a team svho'uld have the power to visit shelters and
prisons, and to provide the necessary suggestions and support. This team should also.

monitor how the victims are treated by'the police, lawyers, the Public Attorney’s Office

‘and the court.
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" Women and the Legal Justice: The European Context

lulia Antonella Motoc

But:harest University, Member, UN‘Sub-Commission

Equality between women and men is afundamental principle of democracy. After the fall of :
communism, during the nineteen’s, the belief' in democracy and in its pluralism of values
became stronger as well as the need for a more comprehensive'participation of women in
the po‘litical economic and social life. ~To mark the beginning of a new era in the women’s
rights movement, the Vienna DecIaratlon and Programme of Action (1993) and the Beuing
Declaration and Platform. of Action adopted at the UN Fourth World Conference (1995)

stipulated that the human rights of women should form a integral part as an |naI|enabIe

integral and mdrvrsrble part of all human rights and fundamental freedoms.

- These documentsiappealed to all States to step up their effort in the field of human rights in
order:to eénhance the equality between men 'and women and to‘prevent discrimination. A
considerable number' of recommendations‘ made by the Program of Action and the' World
Conference have been previouSIy 'made by others documents. ‘. In the same time, the
Vienna DecIaration and the Beijing Plat form of Action cailed for some major changes in the
fields of women s rights. The need for new documents emphasis the fact that situation of
women rights faces a paradox. On the positive side, |nternat|onal instruments, like the
Convention on the Elimination of All Forms of Discrimination were ratified by a considerable
number of States and a particular emphasis have been done by the work of CEDAW to the
specificity of women’s rights and to the conflict between universalism and cultural relativism.
On the negative side, a relative apathy towards women rights demands started once that a’

_certain level of protect‘ion was assured and the discrimination against women persists in

several areas, as.a double and triple faces discrimination.

| ‘One impo,rtant aspect of human rights in the nineteen’s abpears to be the qUestion of their
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application and effectiveness.! For individual and groups who seek to-defend their rights,
enforcement appears as the most important aspect of the pfotection of human righté. The -
relative lack of international means of enforcement gives raise to an additional emphasis put
on the national sysfem and on the rule of law. The diminishing capacity of the state to deal
with the violations of human rights in the confext of globalization call for new and innovative
thinking and approachés. As long as the principal responsibility in the field of human rights
still belongs to the State, the absence of an effectiveness of the rule of law, and éspecially of
a legal justice was defensible. As cooperation among Statés moves towards expanded
- power in the .administration of justice, a parallel gender politics must be seen as an

_ indispensable counterpart.

The present article deals with the question of the legal justice and women rights in a regional
level, the European one. The an‘alyéis does not seek to provide a comprehehsive approach,
“ but only to draw thé picture of gender discrimination in the field of justice, in the system that

is considered the most advanced in the area of wdmen rights protection. In the light of
‘these objectives, the article deals only with instit’utional matters of women’s rights~ and legal
-justice in the regional European system, both at the leval of the Council of Europe and of

European Union.

On one hand,vthe situation.of the women rights in Europe is characterized by very important .
achievements. Most European countries set up policies in order to enhance equality
between men and women in various fields like human rights, education, and representative
democraéy, economic independence. The level of awareness of the necessity of hromotion
of gender equality is higher than in other regional systems; the amount of expertise in this’
area is increasing. On.the other hand, fhe globalization, the breakdown of the regulaﬁng
functions of State give rise to additional challenges to gender equality. In Central and/
Eastern Europe, globalization has been accompanied by a lost of legitimacy of policies {of

equality during communism and progress towards gender equality was blocked.

'sT Buerghental, “The Normative and Institutional Evolution of International Human Rights", Human Rights

Quarterly, 19.4, November 1997
\
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‘I The Council of Europe: Moving Tov{lards an Effective Protection ‘

‘A strong commitment to both women’s rights and legal justicé is one of the characteristics ‘o,f
the Council of Europe. The European Convention on the Protection of Human Rights, main
legal instrument of the Council of Europe, provides in article 6 the right to a fair trail. By fhe
same token, the Convention refers in his article 14 to the right of non-discrimination on the
~ ground of sex. Nevertheless, despite several provisions and bolicies, the Council of Eurbpe
lacks a fully-fledged policy for women in the field of legal justice. Thus, the pbtential-scope .
of our analysis, the link between womeh’s rights. and the legal justice is a very vast one. It
would be unrealistic for us to purport a comprehensive critique of every aspect in the field.
We are concerned only with the recent development and with the shaping of policy-making

and administrative stru'ciure adequately equipped to pursue a more specialized dimension.

The 1990s there was a significant evolution in the role played by the different international
- organizations functioning. with ‘a human rights mandate in Europe.- Major issues of
coordination of overlapping mandates have arisen. ~ The Council of Europe, which once -
focused almost exclusively on pr‘ote,cting. the rights of'-individuals through jtjdicial’ and quasi-
judicial mechanisms, has now de?eloped a greater focus on broader rule of law issues, has

established a European Commission for Democracy through Law, based in lVenice.

The Commissio’n' fOr Democracy erhphasis in several occasions the importance of the role
played by the judiciary as a pillar of the legal civilization. The strength of the judiciary was
the guarantee that the rule of law, considered as one of the major achievement of the
milleniuhw. However, we have to notice that the Commission of Venice did not take into
. account the issue of discrimination of women in this area. The question of impartiality is
- taken into account only in its relationship With the racist or xenophobic remarks make by a
judge.? It-is true that the racist discrimination is considered a nbrm of jus cogens, norms
considered as superior and universal. The feminist thinking of international law argues thaf
all the violations of human rights typically ‘included in catalogues of jus corgens, genocide, '
slavery, murder, disappearances, torture, systematic racfal discrimination did not take into
aécount women’s experiences. The typical example is related to the racial disc;imiﬁation

that consistently appears in jus cogens inventories, and discrimination based on sex does

2 Commission of Venice, The right to a fair trail, CDL-INF(2000) 7.
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not, despite the fact that sex discrimination is the most widespread injustice.’
;

Steering Committee for Equality between women and men was creating in 1989f within the
framework of the annual Intergovernmental Programme: of ActiViﬁes in the Council of Europe,
to examine the”situation as regards equality between women and men in European society
and consider its progrees, to oooper.ate with other steering and ad-hoc committees in the
ihplementation of various projects and encourage them to put into practice the strategy of
gender,mainstfeaming with a view, in particular, to improving and developing their activities

so as to contribute to the implementation of the objectives.

Gender mainstreaming appeared for the first time in international texts after the Conference
of Nairobi in"1985. In this particular document, gender mainstrearing was understood in'
relation with the role of women in development. The concept acquired a wider definition:in
the Platform of Action adopted at the Foorth World Conference in Beijing. The Platform of
Action made reference to “governments and other actors which should promote an active
and visible policy of gender mainstreaming, a gender perspective in all policies and -
programmes, so that, before decisions are taken, an analysis is\ made on the effects on .
women and men, respectively’;.5 The: definition given by the Steering Committee is the
following “Gender meinstreaming is the (re)organization, improvement, development and
evaluation of oolicy processes, so that a gender equality perspective is incorporated in all ,

policies at all levels and at all stages, by the actors normally involved in policy-making”.®

This concept shows one again the women’s rights is not a one-time undertaking -and theirs
consistency depends upon the capacity of lmplementa'non in thls field of governments and
bureaucracies. Thus, one of the pnnCIpaI scopes of the |ntroduct|on of the concept of
gender mainstreaming is the need for a more ,effectlve institutional respons:ble application of'
" the quality between women and men. ~The equal participation of women and men in the .
oubloic and pri\(ate life tends to be sWeep under fhe carpet by the governments each time -

that the actors concerned are not vigilant and risks to remain a formal equality.

3 hH. Charlesworth; C. Chinkin, “The Gender of Jus Cogens," i5 Human Rights Quarterly, 63,1993.
Res(89)40 of the Committee of Ministers.

'S Gender Mainstreaming, Concetual framework, methodology and presentation of good practlces Final Report of
Actlvmes of the Group of Specialists on Malnstreamlng(EG S-MS(98)2).

8 Ibid.
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The discrimination of women in the field of IegaI justice was recently taken into account by
the Committee for the Prevention. of Torture which has consecrated a.specail chapter to
“Women deprived of their Ilberty’ in their 10 the report held in 2000.” The European
' Conventlon for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (ECPT) was adopted in the Council of Europe in 1987. The Convention
establishes a Committee for the Prevention of'Torture composed of independent experts,
" which has “to examine the treatment of persons deprived of their liberty”. The Commlttee
makes routine and ad-hoc visits, the visits and discussion are confidential as, in principle the
reports. ‘The report may be released, at the request of the State concerned or if the State
| refuses to cooperate. All states have agreed to the release of the.Committee report.

‘The Committee also emphasis that any standards which it may be developing in this field
should be seen as complementary to those set in other international instruments:‘the
European Convention on Human Rights, the United Nations Convention on the Elimination
of All Forms of Discrimination Against Women and the United National Body of Principles for

the Protection of All Persons Under_ Any Form of Detention or Imprisonment.

1. As a,rnatter of principle, women deprived of liberty should be held in a'ccommodations,
- which are physically separate from that, occupied by any men. Some States have begun

to make arrangements for cou'ples to be accommodated together.:

2. As the CPT stressed in its 9" General Report, mixed gender staffing is an important o

safeguard against ill-treatment in places of detention. .The presence of male and female
staff can have a benefioial effect in terms of both the custodial ethos and in fost'ering' a
degree of normality in a place of detention. In this context, a special emphasrs was put
on the fact that the persons deprived of their liberty should be search only by the staff of
_ the same gender. ' _
~ 3. The CPT has" occasionallﬁy encountered allegations of women upon ’women abuse.
However, allegations of ill-treatment, espeC|aIly of sexual harassment arise* more
frequently, in partlcular when a State falls to provide separate accommodatlon for women
depr|ved of their llberty
4.1t is axiomatic that babies shouId not be born in’ prison, and the usual practlce of the

Council of Europe member States seems to transfer pregnant women to out5|de

7 Extract from the 10" General ’Report (CPT/Inf(2000)13) N
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hospitals. _

5. The CPT considers that exémp!es of pregnant women being shackled, restrained to beds-
or other items could be qualified as inhuman and degrading treatment.

| 6. Women inmates.are offered activities that have been deemed appropriate for them (such
as sewing and handicrafts) while male prisoners are offered training of more vocational
naturel Such a discriminatory approach can serve to reinforce 'stereotypes of the soci_al
role of women. .

7. The CPT emphasis the difficulty to decide upon the question if children have to stay in
prison ‘with their mothers. On one hand, prisons clearly do not provide appropriéte
envii'onment for babies and young children and on the ofher hand, the forcible separation
of mothers and infants is highly undesirable. The principle, which has to govern this field,
is the welfai'e of the child. Arrangements should also make to ensure that the movement
‘and the cognitive ‘skills of babies held in prison develop normally. The CPT made
reférence also to the recommendation 1469(2000) of the'ParIiamentafy Assembly of the

* Council of Europe on the subject of mothers and babies in prison.

The standards put by the Committee in the 10" report marked a significant step forward in )
reducing the discrimination against women. But it still remains that all organisms of Council
of Europe involved in the activity of the legal justice take adequ'ate measures in order to
- assure women'’s rights in this field. It is also important that the member Statés developed a

proper follow-up by institutional, legislative and administrative measures.

Il The European Union: Achieving New Competences

The treaties that found the Commu‘nities in 1950 did not contain special provisi.ons related to
human rights but the Court of Justice (ECJ) over the years has developed what amou—n-ts
effectively to an unwritte.n Charter of rights for the Community. The result is that human
rights figure in a number of different Treaty provision. Following the Amsterdam Treaty, in
particular its article F, respect for such rights and freedoms is said to constitute one of the

basic principles on'which the Union is founded.®

8 P.Craig, G. de Burca. EU Law, Text, Cases and Materials, Oxford University Press, 1999, p.296, Opinion 2/1994
on Accession of the Community to the ECHR. '
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The European Court of justice stated in 1996 that the Community lacked competence to
accede to the European Convention on Human Rights,v the main Council of Europe’s
instrument, to which ali of the Member States are signatories. The opinion of the European
4Court of Justice 2/1994, concerning the access of the Community to the European
Convention on Human rights was widely criticized. The reésoning of the ECJ deals
extensively with the issue of compet_encés of the Community and considers that human
rights jurisdiction of .the Con{munity covers only the field of Community law. In considerihg
whate\)er the institutions have to respect human rights, the Court considered that the

institutions have the duty to ensure the observance of fundamental rights.

A charter-for Fundamental Rights has been sign by the Commission in October 2000. The
Charter has 50 articles and most of the rights stipulated by the Charter are un\)vritten rights
| widely recognized by the European Uhion and.the Member States. Nevertheless, the
Charter provides some new rights, which were crystallized during the working of the
Convention for the Charter, in new areas of protection I'ike bio-ethics or the protection of data.
The Member. States has to decide upon the incorporation' of the Charter into the body of the
" Treaty. The article 21 of the Charter states the principle of non-discriminati'on and article 23

the equality between men and women.

As regard the irﬁpbrtance of a Charter for Fundamental Rights, M. Capelleti states in'1989:
“What was important in the American integrationist experience was the -ability to agree
initially.on a basic Charter of 'rights and to create institutions capable of interpreting that
charter through time. The Europeans will necessary 6hange in attitude will have to wait the
day-when the Frénch, the English and all others regard themselves as being citizens of the

Commuqity with rights as such.”

Despite the changing and gradually enhanced status of human rights within EC and EU law, -

the development of the general principles' and fundamental rights of EC law, and in particular |

their development over the years by the ECJ;- has been subject to a number of criticism. A

first concern is that the Court has attempted to extend the influence of Community law."®

M. Capp'elletii, The Judicial Process in Comparative Perspective, Oxford University Press, 1989.
1 jbid. ’
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Following the Handelgesellshat litigation, the ECJ continued to emphasize theautonomy of
Community's\general principals from the specific principles protected within the constitutional
law of individual Member State. But at the same time, the Court repeatedly stressed that
the source of the general legal principals and human rights protected within Community law
were not independent of the legal cultures and traditions of the Members States. In Nold v.
Commission, having established the autonomous nature of the Community's general
principles of law, the Court continued to refer to particular sources of inspiration for' these,
thereby giving a more positive and concrete foundation -to tne development of the
Community. Some of the most critical comments were prompted by the case of Grogan in
which Advocate General suggested that the prohibition in Ireland on the provision of
information about abortion facilities in other member States should be tested for compliance
with other human rights. The ruling was narrowly' based on the fact that there was no
commercial link between 'the providers of the medical service in one country and the
development of fundamental principals. |
The equality between men and women is given as an example of a competence of EU,
which coincides with a fundamental right. Moreover, article 13 of the TEC introduced by the
\ Amsterdam Treaty provides,'ltnat “the Council, acting unanimously .and afte_"r consulting
European Parliament, may take appropriate action to combat discrimination based on sex,
racial or ethnic origin, religion or belief, disability, age and sexual orientation”. Article 2 and
3 of the Amsterdam Treaty provrdes that the equality between men and women is one of the

main task and act|V|ty that. has to be undertaken Community.

"~ In order to put the Commun.ity acts in the wider context of the international
' instrum"ents in the field of human rights, we have to take into account the influence of
_. the Conference of Beijing. In a communication from the Commission to the Council of
1 June 1995, the Community has identified the following strategic objectives; to
“actively promote partic'ipation in society for all 'individuals without discrimination,
_particularly by supportlng the ratification and enforcement of the Convention on the
- Elimination of all forms of Discrimination against Women to strengthen legislation on '
vrolence, sexual harassment and the sexual exploitation of women, to support
measures strength_ening the role of non-governmental organizations which give more
responsibilities to women, to provide support measures to encourage and accelerate
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women's participation in decision-making ih all public and political bbdi'es, to ensure
that women thought fhe world have‘ the right to decide freely'and responsibility on the
nufnber, spacirig_and timing of their children' and have the information and means to
do so, to adopt measures to redress the hofizohtal and vertii:a! segregation of the
Iabor'mark,et,» to encourage changes :in the org'anization of WOrk to ensure an
equitable distribution of work responéibilities and 'househxovld duties, and to take
~ measures that enable people to reconcile peféonal, social and professional .
responsibilities. B

 Sex discrimination is also a comble)é branch of low, partly bec;auéé of the-blurred bc;undaries
between various kinds of discrimination, which are governed by distinct legal regimes. In .
: Déferene- V. Sabena the Court deeming the elimination of sex discrimination to be a
fundamental Community Right supported its conclusion by nothing that the s'ame'cbncepts
are recognized by the European Social Charter of 18 November 1961 and the Convention
No. 111 of the ILO of 25 June 1958 concerning discrimination in respect of empldymeni and
occupation. The Court ruled in Deferene Il and most recently in the case df Paves that the
' élimi_nation of sex discrimination was one of the fundamental personal human rights; which
had to be protected within Community law. . Corhmunity law in this area is divided pi'incipally

into three parts; equal pay, equal_treatmenti and social security.

‘The treaty of Rome stipulates the principle that men and women should receive equal pay for ‘
equal work. SinCe 1975, a series of directives haé been adopted in order to clarify and
develop this basic principle of _Comm'unity law, EqUal pay for men and _femé_le workers,
enshrined in article 119 (141 of EC) of Tr_eaty, accompanied by a code of condﬁct intended

to give practical advice on measures to ensure the effective implementation of equal pay.

For instancﬁ_e, the rule of implementation pf equal treatment in occupational s.chemes of social’
security was amended on 20'December‘1996 in the light of the conclusion of the Barber
judgement. In this quite _contested judgement, the ECJ states that "It is spfficient to point out -
that Article 119 prohibits any discrimination with regard to pay as between men and womén,
whateyer the system which gives rise to such inequality. Accordingly, it is contrary to Articéle
119 to impose an age condition which differs according to sex in respect of pensions paid

* under-a contracted-oUt scheme', even if the difference between the pensionable age for men
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and that for men is based on the provided for by the national statutory scheme“"

improving the‘- health and safety of workers who are pregnant or have recently given birth
was another'necessary‘ step in order to improve the equality between men and women. A
directive concerning the pregnancy was adopted in 1992. This document, adopted under
article 138 of the Treaty concernlng the health and the safety at the work of workers
provndes a minimum level of protection for pregnant women, workers who have recently
given birth-and workers who are breast-feeding. The employers are invited by this directive
~ to take approprlate measures_in order to adjust the time of working of those three
categones of women. Followmg the jurisprudence of the Court, the Council states that the

dismissal of women in.the period of maternity.

The ECJ decided in 1988 in Danfoss case that a directive on the burden of proof in.cases of
discrimination at work to prové that the principle of equal treatment has not been violate, the
onus is on defendants accused of discrimination.”” A directive adopted by the Council in
1997, under Social Policy Agreement ﬁrotocol, tdok this principle. In the same time, a
second directive adopted in the same year provides that "indirect discrimination shéll exist
: where an appar'ent'neutral provision, criterion or practice disadvantages a substantially
higher proportion of the members of one sex,"unless that provision is appropriate and

necessary and can be justified by objective factors unrelated to sex.”*?

Concerning the sexual harassment at the work place, the Commission took' into account the
fact that despite the reco'gnizance' by the member States of the sexual harassment as a
widespread problem, they failed to reach an agreement upon a legislation in ..this field.
Nevertheless, the Commission adopted in 1991 a recommendation concerning the Dlgnlty of

the Women at the work place.

The aim of the Directive 76/207 is to secure equal treatment between men and women in
three broad, employment-related areas, namely access to' employment and promotion,
vocational training, and working conditions. The equal-treatment principle is defined in Article

2 to mean any discrimination ‘on grounds of sex either directly or indirectly by reference in

™ Council Dir.97/80.
12 Council Dir. 97/81.
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particular to martial or family status.” (The third) area of exception to the principle of formal
~ equality is in Article 2(4) the positive action provision which permits measures designved to
fedresé inequality between men and women, and to prorhote -equal opportunity for men and
women, and to promote equal opportunity for men and womeh~in particular by removing
éxisting inequalities which affect women's opportunities ‘in the three areas covered by the

Directive.

In Kalanke, however, the ECJ took the view that article 2(4) was derogation from the right‘to |
equal treatment, and thus must be strictly interpreted. | The Kalanke ruIing'prompted a fiood
of criticism and comment, not only from women's interegt groups and from academic and
practicing lawyers but also from the European cbrhmissio’n itself, which issued ‘a
communication on the interpretation of the judgemént. The Commission took the view that
not all quotas would be unlawful, and listed a range of pbsitive action measures, which would,
i its view, be acéeptable despite the ruling. In the subsequent case of Marshall,
Advocate General Jacobs suggested that even If individual candidates 'cichmstances had
to be taken into account, a national méasure. He criticized the Commission's proposed
clarificatory amendment to Article 2(4) for being innovatory and insufficiently clears, and
" referred to criticism of the Kalanke ruling as having been misconceived. However, the ECJ
did not follow the Advocate‘GeneraI's opinion and it narrowed the potential scope by
confirming that while a rule guaranteeing absolute and unconditional priority ‘f,or women was - -
impermissible a softer quota which did allow for individual consideratioh of circumstances.
It appears that even where male and . female candidates are equally qualified, male

-candidates tend to be promoted.

-SuCh an argument correctly highlights the need for close examination. of measures
purporting to benefit women. _Any measure giving advantage to a group defined according
| to gender runs the risk of over or under—inclusiveness and may well perpetuate stereotypes.
However, this initself does not imply that anti-discriminatfqh Iégislati_on, should aspire to
neutrality and thereby ignore )dis'advantage. The risks referred to Aneed to be balanced

_against the possible gains of such criteria in reducing gender disadvantage.®

After the Beijing Conference, the Communify adopted a medium-terrﬁ action (1996-2000) lts .

- Bgp Craig, G. de Burca, op.cit.
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aim wés to integrate equal opportunities into the process of definiﬁg and implementing the -
relevant policies at Community, national arid regional I_evels.' This measures which were
neéd‘ for the mainstreaming policies wére methodological, technical and financial support for
projects des',igned'to identify and promote good practicés and the transfer of inforrﬁation and
experience, observation and follow-up of the policies in question aqd-the im’plementatidn of

studies, swift dissemination of the results of initiatives.

As European Union assumes a m_oré importani role in the-making of policies of integration in
the_area of human, it was considered that positive integration in the area of gender policies is '
meaningful. one.™ Nevertheless, in the field of legal justic_é properly the European Union
didn't take significa_nt steps. As the responsibility in the field of Justice and Home Affairs,
th'e; third pillar of EU, is still a Member States one, the EU lacks competences in the field.
However, we have to notice that EU started to develop a human rights policy in the area of
Justice and Home Affairs towards the cooperation mechanisms. Thus,.in 1996, the
Commission Communication (COM(96)567 final) proposed impleménting a multiciisciplihary
and "'cross-pillar" approach with a view to mobilize all Community instruments to fight

trafficking in women.

In 1998, a follow-up Communication by the Commission to the Council and the European
Parliament has been mode. The objectives of the_ communication were the follows; ensure
that fighting trafficking in women for sexual proposes remainsl one of the EU's priorities,‘
encoUrage' the Member _S'iates to comply with their legal obligations, reinforce European and -
international cooperationi by involving governments and NGO-s of the source, transit and
destination countries, promoté the multidiscipiinary approach (prevention, suppression and
effectlve sentencing of traffickers, help for victims, address a clear message to the applicant

countrles about the: need for cooperation in this area

The call for a coherent and consistent policyv in the field of human rights, across all the pillars
derives also from the enlargement process. This was a clear development of human rights
policies in the field of external relations in the relationship between European Union and the

Central.and Eastern Europe countries, candidates to .accession. In view of its enlargement

!

“p Alston, J.H.H. Weiler, An “Even Closer Union” in Need of a Human Rights PoiicyV: The European Union arid
Human Rights”, Harvard Jean Monnet Working Papers, 1/1997.
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to East, the EU needs to reinforce its policies in the fields of women's rights related to légal

justice.
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Violence Against Women in Sri Lanka:

Are Recent Government Efforts Adequate?

‘Chulani Kodikara -

Muslim Women'’s Research and Action Forum a

Violence against women is a gender based crime which occurs in the public and the private
~ sphere; within the family, in the workplace, in the community and in international and national
cohflict situations. It can manifest in various different forms such as sexual abuse, threats |
and physical intimidation and violence in the home and outside, sexual harassment at work,
in educational and other institutions, forced prostitution and trafficking, torture, seXuaI slavery,
rape and forced pregnancy in situations of unrest and armed conflict. It;may'als'o include
gender based violence which is justifiéd on the basis of tradition, Culture_ or religion such as
female genital mutilation, honour killings, sati and dowry related violence. Whatever form it
takes it ié inextricably linked to women’s Unequal and subordinate status in society. Since the
early 1.990’s and particularly the Vienna conference on human rights violence against
women has emerged as a criticél area of concern for women all over the world which not
only affects women’s physical security and well being but their enjoyment of all other righté. -
Thus aIthOugh CEDAW does not have a specific provision on VAW, general recommendation
19 adopted by the CEDAW committee in 1992 very cleafly states that,
“Gender basved violehce is a form of discrimination that seriously inhibits

women’s ability to enjoy rights and freedoms 6n a bases of equality with men.”

At the Vienna Conference the international community responded to the question of VAW by
appointing a Special rapporteuer on violence against womeh and adopting a declaration
which seeks to define what is violence against women and the obligations of state parties to
prevent VAW. Violence égainst women was also one of the critical areas of concern

recognized by the Beijing platform for action.

These international initiatives have provided strength and momentum to women’s groups
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and activists working at local level to address the violence against women in their own
countries and. communities and advocate for legal and other institutional refc_er to prevént
and elirhinate gender based violence. There has been much reseafch at national level on the.
prevalence of gender based violence and the causes'ahd cdnseqUences of such violence
_» and how Iegal'syste'ms respond to the issue of'violence against women and their
- shortcomings. However as pointed out by Radhika Coomaraswamy, -the UN special
rapporteur on violence. against women, impunity enjoyed by perpetrators of violence against
women continues .to bé one-the main reason for the continuing phenomenon of VAW.
'Against this backdrop this paper will look at recent government efforts to address the issue of
~ violence . against women particularly rape and domestic violence, and continuing

shortcomings in the law and in the criminal justice system.

Refdrming the Penal Code

In the run up to the 1994 Presidential .and' Parliamentary elections in Sri Lanka, several
wdmen’s groups forwarded to all cohtesting political parties a policy paper setting down a
number of critical areas of concern for women in Sri Lanka. The paper identified violence
against women as a priority issue which, needed to be addfessed by the state. Subsequently -
the government which came to power undértook to reform the 100 year old Penal Code with
a view to strengthening the provisions. dealing with violence against women. The
améndments to the Penal Code which was passed by parliament in 1995 made significant

changes to laws dealing with rape, sexual harassment, incest and domestic violence.

The amendmen't was a result of a consultative process that was initiated between the State =
and women’s groups and the /biII~ to amend the Penal Code was drafted in consultation with
NGO's, Women’s groups and the National Committee for Women. However, the two most
progressive amendments' with far reaching implications for women’s security and bodily
integrity did not find its Way into the final amendment passed by Parliament, due to'press'ure
particularly frorh the Christian and Muslim lobby within and outside Parliament. The original
bill drafted in consultation with women;s groups recognized marital rape as a crime
punishable by law and also recognized the right of a woman to obtain an abortion in

situations of rape, incest or ‘foetal abnormality. In the final amendment the -provision on
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marital rape was watered down and limited to situations where husband and wife judicially
seperated and the provision on abortion was -completely withdrawn. Abortion therefore
remains legally possible in Sri Lanka only if the life of the mother is in danger, but over 300
illegal abortions take place daily with considerable risk to women’s lives. While many
government and opposition members recognized the need to change these laws, ultimately
the powerful religious lobbies won the day in arguments that'completely subordinated
women’s welfare and security in the interest of the ‘family’ and the institution of marriage.
Nevertheless as already mentioned the 1995 ernendments were an important milestone in

terms of strengthening the laws dealing wifh VAW, although we have a long way to go.

Rape . : , S S

The law dealing with rape is contained in the Penal Code of Sri Lanka enacted in 1885. it
was a colonial Iew Which had not been amended (until 1995) and clearly archaic. The 1995
amendment sought to strengthen the rape law in a number of ways. '

.Flrstly the 1995 amendment sought to broaden the definition of rape: It defines rape as
follows: A man is said to commit rape who has sexual intercourse with a woman under the

following circumstances:

(ay - .without’her consent even where such woman is ‘his wife and she is judicially
separated from the man; - '

(b) with her consent When her consent has been obtained by the use of force, or threats
or intimidation, or by putting her fear of death or of hurt, or while she in unlawful

| detention; | R | .

(c) with her consent when ‘her consent has been ebtained at a time when she was of
unsound mind or was in a state of intoxication mduced by alcohol or drugs |
administered to her by the man or by some other person ,

(d) with her consent when the man knows that he is not her husband and that ner

- consent is given because she believes that he is another man te who she is or
believed herself to be lawfully marrled | _

(e) - withorwithout her consent when she is under 16 years of age, unless the woman is

his wife who over 12 years of age is not judicially separated from the man (SECtlon
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363 of the Penal Code). .

_Evidence of physical resistance

The exptanation to the section goes on to state that evidence of physical injuries to the body -
is not essential to prove that sexual intercourse took place without consent. This was a
‘welcome departure from the old law which. required proof ofresid—ence. Surveys does.since
.then have shown that the change in the law has however had little oosnive effect because
judges 'stiII insist on corroboration of an independent witnessto support'the t/ictim’s
assertions that an act of rape occurred ‘Only a few cases have departed from this attitude. In.
the 1996 case of PW Rajaratne v AG(CA 23/01/1996) the court held that this cautlonary rule
_ might be ignored so long as the jury is satisfied with the veracity of the evidence.
Commentators have however pointed out that this was a particularly horrific case of child
rape .in which the Court of Appeal had no option but -to make an exception from this general

rule (Shadow report 31)

Also in the case of Kamal Addaraaratchchi vs the Republic (case on.771096) it wes held that
passivity does not amount to consent. In this case defense counsel suomitted that there
had been tacit consent since the victim had not bitten or scratched or foug'ht back against the
accused and there was not evrdence of resistance or violence. This submrssron was

categoncally rejected by the High Court which observed that;

- To equate subrhission with consent to overlook the essential character of consent
. as a social act whereby one person cohfers on ancther person the right to do

something.

Women rhay 'submit for may reasons inconsistent with consent ... Failure to
recognize that passivity without more d'oes not permit an inference of consent is
reflected in certain. common mrsconceptlons and mrstaken generallzatlons that

~ bedeviled the law of rape.: cited Gomes and Gomes 66 67

i
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Punishment and compensation

The 1995 amendment enhanced the punishment for rape by providing for a minimum of 7
years and a maximum of 20 years of imprisonment. Under the old law the‘re was no minimum
punishment prescribed by the law and provision merely said that punishment  may
extended upto 20 years. Judges therefore used their own discretion in sentencing. Often a
person found guilty of rape only got about two years in prison and even this was;sometimes '
'suspended. The iinpact of a. suspended sentence is to set the man free subject to the
- qualification 'that the commission of. another offence would put him in prison (Gomes &
Gomés: 136) '

The law also provides _enhancéd pun>ishment'for gang rape, custodial rape, rape of a minor,
a pregnant woman and rape of physically or mentally disabled woman. For these offences

there is mandatory minimum sentence of 10 years and maximum sentence of 20 years.

The law also now gives the court the power to grant compensation to rape victims. In the
Kamal Addraarachchi case the court ordered Rd. 1 million as compensation. It is now in

appeal.

Domestic violence

There is no special law dealing with domestic violence in Sri Lanka. Normal penal provisions
relating to bodily injury can however be used even in situations of domestic violence and the
offenders can be charged under the provisiohs dealing with assault (sec 342) criminal force -
(341), simple hurt (sec 310 of the penal code) or grievous hurt (sec.311).» The 1995
. amendments to the penal code broadened the definition of grievlous» hurt by including injuries
‘such as a cut or fracture of a bone, cartilage or tooth, dislocation or subluxation of bone, joint

or tooth, etc.

- The law however does not cover mental and psychological abuse. This is one of the reasons
g ’why women’s rights activists are now discussing the need for separate domestic violence

&

legislation.
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The Criminal Justice system

When a woman has been raped or abused or battered the police complaint is the first step in
accessing the formal judicial system. In Sri Lanka sustained campalgmng by women’s
'groups resulted in the establishment of ‘Women’s and Children’s desk in pollce stations to

hear all complalns of wolence against women and children.

Women and Children’s Desks

Acknowledging that insensitivity of police offic_ers to the problerﬁs faced by women was a
major issue that had to deal ‘witAh, a special unit was- established in 1993 in Police
Headquarters in Colombo to be dealt with cases of violence ag'ainst women and children._
' Subsequentiy, Women’s and Children’s Desk were sef up 33 police stations througho‘ut thé
country. The desks were mandated to monitor and give priority cohsideration to thesé issues
by entertainihg'and investigating co'mplaints and taking cases to court.' A 24 hour hot line

was to be maintained to facilitate complaints and immediate action (CENWOR:2).

The functidning of the desks has however been critiqued by lawyers/activists dealing with
issues of gendér based violence as they are understaffed and are manned:by women who

are in'adequately trained to deal with complaints of domestic violence and/or rape. |

~ Onice the Police hear the compléint they are under a duty to record it investigate it and bring
- it before the courts. '

| In relation to domestic violence both the police and the judiciary have shown a reluctance to’
| perceive spousal abuse as a criminal issue except in’ situations of murder or serious life
threatening injury. Most women who are victims of domestic violence do not have the
awareness or opportunity to seek the criminal remedy that is available. Even when women
are aware they 'may not be inclined to pursue prosecution. Therefore unless the EJoIice takes
an active interest in bringing charges against a husband on a complaint made to the police

by the wife, women themselves are not-interested in prosecution.
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Where the woman comes from an urban middle class background is educated or financially

dependent she would rather get a divorce and put the whole matter behind her. In case of

rural women divorce is most often not an option, because of the stigma attached to divorce.

In such a situation a de facto separation is a pessibility with a restraining order against the .
husband. Again it is unlikely that she will pursue prosecution. There are a number of reasons

for this reluctance.

® Whatever harm or injury that has beerj inflicted on her he is still her husband and the
father of her children | '

@ If she no income of her own and he is the soIe breadwinner, she will have no financial

support for herself and her children |f he is put in jal|

® If the husband is extremely violent she may be afraid that pursuing the criminal remedy
will her in more danger. '

® The sttame involved in ‘going through such a process

High expenses involved in legal action

In 1997 alone the Women and Children’s Desks in Sri Lanka recorded 45, 127 comptaints of

what the police categorize as “family dispdtes" —an euphemism they'use for complaints of

~ domestic violence. Of these complains 34. 674 were ‘settled’ by the police. Another 2487
were referred to Mediation Boards. Only 1131 cases were taken to court. (Women and

Children’s Desk Pollce Headquarters, Colombo.)

_Even in the case of rape, the shame involved in admitting to such a violation inhibits women -

from making a complaint. As a recent report points even if ultimately' victims gain access to
the court room they often have to face hostile questions by defense lawyers and in many

cases unsympathetic jtjdges. It'is the woman.who is put on the dock having to defend her

“decision to not be a silent victim.

Delays in the procedure

L|t|gat|on in the courts of Sri Lanka takes an inordinate amount of time. In the case of rape

once a complaint is made the criminal procedure in Sri Lanka proceeds on the bas|s of anon
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summary inquiry before. the magistrate court to determine whether there is a prima facie
case against the accused and whether the accused should be cémmitted to stand trail in the
High Court. The Magistrate can discharge the accused if he considers thatthe evidence is in
sufficient to put accused on trial. This initial non-s'ummary~inquiry itself can take long time — .
upto one year or more in the case of rape. If on the basis of evidence plaéed before the

magistrate the accused is committed to trail, the trial case will take several more years.

Iﬁ this process the womah is victimized not ohce but several times. Traumatized not once but
several times. A recent report on violence against women sometimes there is no Blood:
Domestic Violencé and rape in Rural Sri Lanka by Ameena Hussein, ICES, 2000 citeé
newspaper réports of two trails for rape which. had taken 12 years and eight years
respectively. Recently there has been at éﬁe‘mpt té circumvent Iaw'd‘elays in some highly
publicized rape cases, such Krishanti Kumaraswamy case and the Rita John case by
appointing trails at bar to ‘expedité* the process (Hussein: 17), but these cases remain .

exceptions to the rule.

Conclusion
In the sphere of violence against women law reform can only be one step. Changing t'he law

is often insufficient to challengé traditional definitions of rape or many assumptions about .

women’s sexuality or the socio-economic factors that keep women in violent relationships.
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Thailand _

‘Prevention of Violence Against Women in the Context of Constitution‘and

~ Criminal Justice System in Thailand

Prathan Watanavanich.
Department of Criminal Law and Criminology

Faculty of Law, Thammasat University, Bangkok
Introduction

The present Thai constitution has set forth-basic rights and liberties for the people. The
expansion of rights consequently has enhanced women's rights and protection. With
respect to fu.ndamental rights, the constitution extends innovation on rights and entitlements.
New legal institutions have been established to safeguard the right and liberty of the people '

These provisions, among others, are expressly prowded for as follows.

~» The human dignity, right and liberty of the people shall be protected. "
e The Thai people, irrespective of therr origins, sexes or rehglons shall enjoy equal
" protection under the constitution.

The articles are refined, from the forerunner constitutions, in concert with the spirit of the
Universal Declaration of Human Rights. In the context of equality before the law, article 36'
provides, "all persons are equal before the law; men and women shall enjoy equal rights."'
This simply means that discrimination is prohibited on the grounds of difference in origin,
race, language, sex and so on, (a draft discrimination bil is. already prepared to submit in
the next National Assembly session). The equality of both sexes has been tested in the
interpretation of the Civil and Commercial Code in Farnily Law, especially on the provisiens
of marriage and divorce pertaining details in subordinate laws and the regulation given on
the registered status of women. The equal rights provisien, | believe, shali be further
cha'll'enged by advecates of women's rights to change certain provisions in the family law
and Iegislation respecting the right of married women. However, a b|II submitted in the

House of Representatives in early 2000 in order to reform the act concernlng person's name

—138—



and family name to exert a married woman's right to choose either husband's family name,
or retaln ma|den name of her choice was defeated In practice, a number of Thai married

women insert her maiden last name as middle name

Other significant provisions in the administration of criminal law, among others, are as

follows.

1 A person shall enjoy the right and liberty in his or her life and person. A. torture, brutal -
~act, or punishment by a cruel or inhumane means shall not be permitted; provided,
however, that the death penalty as provided by law shall not be deemed a cruel or -
inhumane punishment. ' . | ' |
2 No person shali be inflicted with a criminal punishment unless he or she has committed
" an act, which the law in force at the time of commission provides to be an offence and
|mposes a punishment therefor and the punishment to be |nfl|cted on such person shaII :
not be heavier than that prowded by the law in force at the time of commission of the
offence .
3 The suspect or the accused in a.criminal-case shall be presumed innocent. Unless

convicted under the final judgment, the person shall not be treated as a convict.
The cr,iminal justice system and law reforms are imperati.ve under the new constitution.

In Thailand, advocates for social, economic and political reforms have played vital role in
“law and social change. Constitution and criminal' jostice reformed would be impossible
without 'preceding stages of social and economic developments, and in fact, the economic
crisis in 1997 has accelerated the reform. T he constitution, as an instrument, that has set a
stage for political change had enormous impact in Thailand, (see Vago, Law and Society','
1994:223-51). | '

1 The belief system based on the new popular constitution to humanize the criminal justice
system that has envisaged. by academic community, progressive practitioners, non-
governmental organizations, the press, interest groups and members of't.he National
Assembly, (the House of Representatives and the_Senate) shall prevail. Recently, they have

~ influenced the government and lawmakers to embark on a positive change in several areas,

—139—



notably freedom of information, election law reform and a stronger National Counter
Corruption Commiesion. Nevertheless, public opinion, stages of social'ahd economic
development were full-fledged for change. Public partici.pation in crime prevention, rights of
the accthed, victim and the victim-witrress assistant programs are underlying issues of the '

constitution.

In addition, other political institutions were set up to check and balance the executive
branch from undue exercise the powers of state official in order to protect the right of the

people. These important independent institutions are as follows.

1 Ombudsmen. The duty of the ombudsmen is to inquire into a complaint made by the
people concerning a state official's failure to perform his statutory duty or refrain from
such duty. The ombudsmen shall submit a report on their findinge to the National
Assembly for deliberation. As a constitutional institution, the ombudsmen may submit a
eOmpIaint on the question of constitutionality of law to be heard in the constitution court.

2 National Human Rights Commission. The commission has duty to investigate and
prepare a report on the act that violates human rights, and makes a recommendation to
the National Assembly and the cabinet regarding promotion and protection of rlurnan
rights. - The underlying problems of human rights violation shall focus on the legal
framework; ~public policy, social and cultural context, including international covenants
acceded by the Thai Government, with consideration to the interest of the country.

3 National Counter Corruption Comtnission. The commission is entrusted with the
power of investigation and inquiry into corruption, abuse of power, .malfeasance and
unusual acquired wealth of state officials. The requifement is aimed for high ranking
government officials in the Civil Service, Judiciary, Prosecution Service, Independent
Institutions under the constitution, the Armed Forces and the National Police Agency,A
etc, and Prime Minister, Minister, members of the House of Representatives, Senators,
political officials, :Iocal government officials and members of local assembly as previded
by the organic law. |

4 The Constitution Court. The court was established as a special constitutional body to
examine and deliberate the constitutionality of laws, or a draft bill submitted in the
:Nationalv Assembly. The -court has functions to promote and safeguard fu‘ndamental

rights and liberties of the people.
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This paper will explore status of women, issues, strategies and measures on the elimination
_ of violence against women in crime prevention and criminal justice in the context of Thai
legal and social settings. ' ' '

international Action against Trafficking in Women and Children .

The first UN Treaty is Convention on the Suppression of Traffic in- Persons and the
Exploitation of the Prostitution of Others adopted in 1949, (the Trafficking Convention). The
member nations' agreed to prevention and punishment the traffickers and illegal brothel-

owners or their éccomplices, including protectilon and safely repatriation of trafficking victims.

The second UN Convention on the Elimination of All Forms of Discrimination Against
Women adopted in1979 has reinforced international cooperation and effort to combat

vioIentagéinét women and violation of human rights.

Under the United Nations System, Internatlonal Labor Organlzatlon (ILO) UN Children
" Fund, _(UNICEF); UN Development Fund for Women, (UNIFEM) and World Health
- Organization, (WHO) have concurrently worked and implemented programmes against

sexual exploitation, trafficking and prostitution worldwide.

Thailand has acceded to the Convention on the E'Iiminati\on of All Discrimination Against |

. Women (CEDAW), with seven reservations, in 1985. All reservations, except, -article 16 in
respect of equality in the family law on family relations, marriage and divorce; article 29 in
respect of dispute. settlement by the International Court of Justice. There have been -
negative views of feminist advocates who saw the development of women's rights otherWise.

I quoted, "to the'author Thailand has not only been unaele to amend discrirhinatory IeQaI- |
provisions and remove the reservation to article 16 dealing with (a), (b), (c), (d) and (9), but

also the rest of artlcle (c) (), and (h), or all sub- articles thereof," (Somsawasdl 1979)

~ Recently, the Government of Thailand with ceoperation of International organizations has

embarked on concurrent efforts to deal with the problem of tréfficking in women and
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children. These concerted law enforce;hent efforts were mobilized by the initiative of the

Office of the Prime Miniéter to tackle the serious and inhumane trade on persons. *

*The Sub-Committee Instituting for Elimination of the Trafficking in Women ahd
Children, Office of National Commission on Women Affairs, Office of the Prime
"'Minister, Nati.ohal Police Agency, Public Welfare Department, 'Ministry of Labor and
' Social Welfare, the Alien Children Coordination Commission, and Network on
Prevention and Elimination of Tréﬂicking in Women and Children; other state
agyencies participating are the Ministry of Education, Ministry of Iﬁterior Ministry of
~ Foreign Affairs, Office of Attorney General; 68 Non-Govérnmental Organizations
throughout the country, and International Organizations, namely IOM, UNICEF, ILO,
IPEC and ECPAT. |

The memorandum of agreement between state agencies, non-governmental organizations
- and International organizations to combat trafficking in women and children has become
effective since 1999, (The Memorandum Agreement on the Guideline between Agenmes

relating to the operation in the case of trafficking in Women and Children, 1999).

The rationale of the memorandum was derived from international and national cooperation
as consequences of the gravity of human rights violation. Thailand has encountered With

transnational organized crimes that used the Kingdom as operation based in the trafficking
| of human beings) with widespread activities and huge financial gains throughout the region.
Hence, Thailand faced with three dllemmas as importing, exportlng and transmonal state for
traﬁlcklng in persons within and W|thout the region. The first national meetlng of state -
’ agencie's, non-governments and international organizations has dellberatedllegal and social

measures. ' : _ ’ ) -

A number of laws and legislation involving the prevention and suppression of trafficking in

women and children to work with are:
"« The Criminal Code;

 Prevention and Suppression of Trafficking in Women and Children Act, 1997,

* Prevention and Suppression of Prostitution Act, 1996;
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« Immigration Act, 1979; and

* Other related legislation's.

Under the traffiéking act, the victims: of trafficking in persons aré defined as wqmen and .
~ children who are procured, bought, sold, distributed, taken in or out, received,-detained or
confined, concealed by a person, group of person or organization. The law includes
commission of deceit, threat, employing violence means, unjust influence or any coercion
wﬁhin or without the Kingdom for consent, to do anything, or submission-to anything:
unlawfully, for lex‘ample,v' commercialized prostitution, psychbldgical coercion, labor slavery,

being a beggar or to do other immoral act. .

In case of an offence committed against a person under eighteen years of age, with or
wfthout his/her consent, knowledge of the said offence, it shall be deemed the person is
victim of trafficking. The nature of trafficking in women and children is so complicated that

the Thai authorities have classified victims in four groups as follows:

Thai women.and children's victims;
lllegal alien women and children's victims;

Legal alien women and children's victims;

AW N =

The women and children's victims Iiviné in the country, but not Thai national.

In general, the victims of trafficking' will be first rescued and saved, including given services
and assistance accordingly. The inquiry police officer in collaboration with the public
prosecutof and social worker shall be jointly and separately undertaken to resolve the case

) and referral as well as providing welfare services as the case may be.

Sex Offenses -

The scope of offenses relating to sexuality in criminal law encompasses forcible rape,
" statutory rape, seduction, indecent exposure, child molesting, sexual assault, voyeurism,
(Criminal Code, Offenses Relating to Sexuality). A number of sexual conducts, such as

bigamy, adultery, sodomy; lewdness and fornication are not offenses under the Thai

—143—



Criminal law. Other legislation is pornb_graphy, obscenity prostitution, trafficking in women
and children.

The criminal provisions on sex offenses are summarized in the followings:

_Forcible Rape. To commit sexual intercourse with a women, who is not wife, ag'ainst her
Will by th'reatehing by any means whatever, by doing any act of violence, by taking

dvantage of the women bemg in the condition of inability to resist, or by causmg the
women to mistake him for other persons shall be punished with lmpnsonment of four to

twenty years and fine of eight thousand to forty Baht, or both.’

" To have sexual mtercourse with a girl not yet over fifteen years of age and not being his

own wife with or without glrI s consent, the penalty is severer.

Indecent Act. To commit an ihdecent act on a person over fifteen years of age by
t,hre.atening by any mé_ans whatever, by doing any act of violence, by taking advantage of
the women being in the condition of inability to resist, -6r by causing the women to mistake
him for other persons shall be punished with imprisonment not éxceedihg ten 'years or fine
not exceeding twenty thousand Baht, or both. |

If committing an indecent act on a child not yet over fifteen years with or without the child

consent the punishment is severer.

Procurement. Td gratify the sexual'de‘éire of’én'other p‘eréon 1) procurés, seduces or.
takes away for indecent act the man or woman not yet over eighteeh years of age with his
or her coﬁsent whether the various acts constituting the offence are committed in diﬁerent
countries or not, shall be punished with imprisonmeht of three to fiftéeﬁ years and fine of SiX
thouéand to thirty_thousand Baht;'(é) procures, seduces or takes away for indecent act the
man or wbmen by using deceitful means, threat, employing violence, unjust influence or
‘coercion by other meéns whether the various acts constituting the offence are committed in
" different countries or not, shall be punished with imprisonment of five to twenty years and

fine of ten thousand to forty thousand Baht
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If the offense commits to the child under fifteen years of age, the punishmerit is severer

Subsist on the Earning of the Prostitute. A man being S|xteen years of age, subsists on

the earning of a prostitute, even if in part of her income, is an offence.

- Trade or by Trade of Pornography in Public. For public distribution, or exhibition trade or ‘
by trade, anyone makes produces brings or causes to be brought into the Kingdom- sends
or causes to be sent out of the Klngdom takes away or causes to be taken away, or
circulates by any means whatever any document, drawing, print, painting, printed matter,
picture, poster, symbol, photograph cmematography, film, no|se tape, picture tape or any

other thing which is obscene.

Rape is considered a serious offense and the sanction to the offender is severe. However,' ‘
.. prostitution is prevalent and more visible in various forms. ‘Theprostitution is illegal under
the revised Prevention and Suppression of Prostitution ‘Act of 1996, a person who
communicates, invites, introduces, follows or pursues another person on the street or public
/place's or committing the act in‘any place for the purpose of commercialized prostitution in
K flagrant and shameful manner, or causing public nuisance. This provision isvrelegated to
- petty offense punishable by f|ne of not exceedmg thousand Baht, (Prostltutlon Act, 1996)
However, procurement and seductlon of a person, or under legal age are the offenses

severely punrshed

. Criminal Law Amendment

The National Commission on Women Affairs and other women's rights advocates made a
proposal to revise a number of criminal provisions, especialty in sexual offenses. A forcible
rape commits‘ against wife; under certain conditions shall become an ‘offense. The Criminal l
Law Commission has ‘adopted the proposal in" conformity with the context of the code

- principle and scope of criminal sanction.

A draft of the section on marital rape prowdes ‘If the commission of an offense, in the first

paragraph of Section 276, is commltted to.a woman who is his wrfe and commlttlng at the -
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time, he has seriously infected disease to endanger the other, or committing at the time,
there is voluntary separation by both parties for irrec‘:o\ncilability, or there is a court order
separation, shall be punished with imprisonment of three to fifteen years and fine of six

thousand to three hundred thousand Baht.

The cabinet has adopted the new criminal law amendments and-will submit to the National

Assembly for deliberation.

Prostitution

Commercialized prostitutidn has given notorious reputation to Bangkok and other big cities.
Prostitution has ‘multitudinous problems concerning 'hum'an rights, women's dignity, public
health, law, social and economic dimensions. Most studies and researches in Thailand as
~ elsewhere have attributed prostitution to economic, social and cultural causation. Multiple )
factors approach are widely explicable to the problems, that focus on the role of women,
education, discrimination-and so on toward the women. The prevention and rehabilitation of
proSﬁtution‘s seem to be an alternatiyé to sanction and punishment. Social welfére
intervention is emphasized in women's protection and occupational development that target
on individual prostitute, as victim or offender. The measures provide by the Prostitution law
section four deal primarily with education, rehabilitation, medical care, frai_ning, occupational
development and_enhancing qUa_lity of life. This social casework approach is undertaken by
- welfare institu'gion as a social service for client. There are two kinds of welfare approaches
for prostitute's behavior modification, under eighteen years of age and. eighteen years or
over. A prostitute, male 6r‘female whd enters the criminal justice system and the case is -
settled with or without punishment shall be sent to W_elfare Service Instifution, if in'Bangkok
by the instruction of the Director-GeneraI of Department of Public Welfare, or governor of a
province who has territorial jurisdiction over the case. On the other hand, the f)rotection and.
, occupational development concentrate mainly on the prostitute.under 18 years of age. Thé
person under the age is compulsory committed to the institution. Meanwhile the prostitute
whose age is eighteen years or over shall be committed to the institution on a voluntary
basis. Interestingly enough, no prostitute is willing to receive the services, (Kosirin On the

Protection and Oécupational Development Facility, 1999).
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Recently, e nUmber of clients in the instirution‘ have 'significantly decreased due te the de-
penallzed prostitution pollcy, and under-enforcement of the law -and non- compulsory
commitment. Another perplexing questlon for welfare workers concerning prostitution is
that child prostitutes are actually declining or the relaxing laws enforcement. In the past few
years, there have been heatedly debates the validity and reliability en the figure of
prostitutes and child prostitutes based on many surveys. Statistics that compiled by NGO's,
academicresearchers and reports of government agencies Widely-differed ranging from
75,185.00 reported by Communicable Disease Control agency, Ministry of Public Health to
2,820,000.00 cellected and revealed by the Children Foundatien.
the figures given by the Netional Police Agency at around 500,000.00 and a researcher of
the Thai Red Cross estimeted at 150,000.000 to 200,000.00. However,.recent reviews and

verification by reliable sources, such as population growth, census and populatlon in each

‘In between, there were

age group concluded that in 1992 the figure was feasible between 75,000.00- to
150,000.000 and the child prostitutes comprised 19.8 percent of the total, (Chokewivat,
Siam Rath August 26, 1993). ' ’
‘Table 1: Selected Crimes known to the police throughout the Country in 1995-
1997(January-December).

- 1995 1996 1997
Crime _ 1 T } -

'Known | Arrest | Known | Arrest | Known | Arrest
Rape 3,756 2,649 3,569 2,566 3,756 2,565
Rape-Murder 19 14 21 17 | 15 10
Drugs ' ‘ | 149,452 | 1 56,906 .| 168,641 | 178,994 | 175,978 | 188,866
Prostitution 7,833 | 8,375 5,784 6,085 | 4,853 4,961

o A ' : : 1,10

Pornography 795 816 1,506 | 1,516 1,083 2

Sources: Annual Reports, The National Police Agency 1995-1997. Note: Cases knewn to

+ the police and number.of persons arrested. -
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The police statistics on crimes against sex had usually low or under report. A number of
offenses, including rape may settle with consent by the parties, if not committed to a person

- ‘under the age that specrfled by law.

Public Opinion on the Image of Thai Criminal Justice System

. The most recent surVeys_ conducted between September 1- October5, 2000 in 16 provinces
throughout the country questio'ning on the people's trust, Want, expectation and satisfaction
of the performance of 'state‘ official in the criminal justice agencies. The researcher )
. employed stratified cluster sampling to select respondents in geographical areas and.e
| probability proportionate to size sampling of the pepuletion in the regions. The sampling
size was 1,455 and the data were cellected by questionnaires and interviewing. The margin
of error was at +/-‘4.0 percent with the level of reliability at 95 'percent. The respondents
were drawn from dwellers inside and outside cities; 51 percent male, 48.1 female and thé
samples had different ag.e groups and ‘Ie'vels of education. The respondent who had -
experienced with or got in touch with the criminel justice systeni were strikingly not satis.f.ied- :
with the performance’of the police at 72.5%; satisfied with 22.7% and no obinion 48%. The
justification for disapproval is drawn in order from many factors, corruption, ebuse of powér,
injustice, delay, inefficiency and incapable of keeping’law and order and inclining to use
force. Other agencies, the court, public'pro.secution, probation services,- except correction
received satisfacto_ry rating, but all were below 50 percentage point. ‘The highest -mark was

the court at 44.4%. This suNey has reflected two significant points First, the people have
paid more attention to and participated wrth the criminal justlce system in the performance :

of state officials, whether positively or negatively more than before. Second cr|m|naI justlce

system has not provided satisfactory services to its clients as usually criticized by the mass - -

media, (ABAC KSC Internet Poll, October 2000).

International Perspectives on Rights of Offenders and Victims -

_ The offenders' rignts are protected by constitution, the criminal faw and criminal procedure.
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Thecrimvinél justice system in most countries, including Thailand provide the following rights,

among others, to offenders:

The right not to be subject to arbltrary arrest, detentlon search and seizure;
The rlght to counsel '

The presumption of innocence;

The standard of proof (proven beyond reasoneble' doubt);

The right to public trial by an independent court and impartial judgeﬁ' ‘

o 0 A W N =

‘The right to verify the prosecution evidence, (to present and cross examination of
witness); | ' .
The right to submit and call evidence;

8 The right to appeal.

In (':ontrary,l advocates for victims' rights claimed that the victimé are not allowed to
participate in the criminal justice process. Moreover, the victims' rights are not pr,oteeted by

the constitution. In-1985, the. United Nations General Assembly has adopted Basic
‘ Principles of Justice for Victims of Crime and Abuse of Power Tne besic princ‘i‘ples of

v vrctlms rights are as follows:

The right to be treated with respect and recognition;
The right to be referred to adequate support services;

.- The right to receive information about the progress of the case;

_ The right to be present and give his input to the decision making;
The rrght to counsel;

The right to protection .of phyS|caI safety and privacy;

N OO oA oW N =

The right of compensation from both the offender and the state.
In' Thailand, the offenders en]'oy -fully fundamental rights under the new constitution and
other rights provide in the administration of criminal justice. -On the other hand, rights of the

victim and witness in criminal case are grven |n three artrcles

. The witness has the r|ght to protection, proper treatment and necessary and approprrate

‘remuneration from the state, as provided by law.
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The victim has the right to protection, proper treatment and necessary and‘approprliate

remuneration, as provided by law.

The victim who su_ffers an injury to life, body or mind because of the crime committed by

other person without participating in such crime. He or his heir has the right to receive

assistance from the state under the condition and in the manner provided by law.

A person who has become an accused in a criminal case and has been detained during

the trial shall, if it appears from the final judgment in that case that the accused did not

commit the offence, or the act of the accused does not constitute an offence, be entitled

to appropriate compensation, expenses, including the recovery of any right lost,

- because of that incident, upon the conditions and in the manner provided by law.

The major victim and witness assistant programs have usually provided in three categories.

1

Provide services to victim and witness who need aid or crisis counsels, medical care,
therapy and legal assistance. The programs may refer client to other agency, such as
welfare and rehabilitation center. '

Assist the victim and witness in the cause of crimi‘nal proceedings in order to-save time
and cost of client, such as accompanying the victim and witness to appear in the court.

Protect the victim and witness from intimidation ~and encourage them to report the crime
and testify in the court. The victim and witness who are reluctant and unwilling to
éppear in court become widespread problems for the .police and public prosecutor to

carry out their works.

_ CUrrentIy, certain programs have partially implemented by state agency and services

provided by non-governmental organizafions. In 1998, the government has proposed the

first state sponsored victim compensation and witness protection Iegislatioh. ‘However, the -

drafted law has limited scope of coverage to only some violent crime against life and body

and the compensation pay scale had similar schedule on damage and loss provided by

insurance policy, or offense-based reparation.
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Speclal Provisions in the Revised Criminal Procedure Dealing with Persons under

Eighteen Years of Age

One of the directive principles of state fundamental policy provides, "the state shall profect
and develop chlldren youth, promote equality between women and men, and create,

reinforce and develop family mtegnty and the strength of communities.

In addition, a provision applicable to the National Assembly provides; "in sorutinizing a bill
. on the substance of which decides by the Presidentpof the House of Representatives
 concerned with chil'dren, women’the elderly, the disable or-handicapped, if the House does
. not consider it by:its full committee; the House shall appoint an ad hoc committee consisting
of representatives, from private organizations relating to respective types of persons, of not

less than one-third of the total members of the committee.

A recent development of criminal ]ustlce system in protecting persons under 18 years of

age-male and female- below elghteen years old has been implemented in conformity wrth

the constitution and UN Convention on the Rights of the Child. The persons in the age

group are giVen extraordinary protection in the investigation and trial phases:

1 A multidisciplinary team approach consists of inquiry police officer; public prosecutor,
psychologist or social worker shall participate in handling the case.
2 An mteragency approach consists of coordination and cooperation shali. gather

evidence, interviewing, rendering welfare service and assistance.

The significant amendments ‘of several provisions of the criminal procedural law on
~ investigation, prosecution and trial are applicable to both young offenders and victims, as
provided throughout the criminal justice process. Investigation and trial in case of the .

juvenile are required: : e
1 The criminal justioe process commences with invesfigation; pre-trial hearing and trial

shall consist of psychologist or social worker, as provided by law on the specified

qualification-of such persons;
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2’ In an offense punishable of over three years, or less than three years and the victim or
' _witn.ess is a child under eighteen 'reqdests, or in case, of child assaulted, the '
interrogation of the victim or witness shall .be conducted in appropriate place for the child.
The p_sychologist, or social worker, or the person requests by the victim shall 'be
. required to attend the inquiry. Documents drawn'up by the inquiry official shall comprise,
in addrtlon to notes of the proceedrng, by prcture and voice recordings (usually video
( camera) that may transmit cont|nuaIIy as evidence in the trial proceedings;

3. The police officer is required to provide suitable protection facility for the child victim or
witness to identify the offender, and the public prosecutor, psychologist or social worker
together with the person requests by the victim/witness 'attending; | _

4 In case the alleged offender is under eighteen years old on the crrmrnal charged date
the i |nqurry police officer is required to give advice whether the accused has an attorney,
if not the state shall provide for him/her;

.5 In taklng evidence of the witness, under elghteen years in the trial court, the ]udge in

his/her discretion shall (a) interview the witness himself on the issues of law and of fact

in the testimony; or communicate through psychologist or social worker; or (b) allow the
parties to question, exa’miné, cross-examine, or re-examine through the psychologist or

. social worker. -

The practice has become effecti've_}in August 2000 all over the country.

Women in Criminal Justice System -

The criminal justice system ’treats or does not treat all people equally. A recent survey
conddcted by aneWspaper in Bangkok showed that a number of respondents did not trust
_ the police-on the fairness in handling complaints to mvestrgatron and decision to file charge
agarnst the offender.” The |ssue has not been race or gender socio-economic status of the
offender and the victim. This mistrust is ‘also derived from law - enforcement practlce

corruptron and abuse of power Does gender matter that the offender is male or female’?

Criminologist and member of “criminal justice system are interésted in particular

characteristics of the offenders and victims. How gender does matter that the. offender is
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‘male or female. * The reason to study the characteristics of both groups is practical and
‘ idealistic findings. The concept - of j'ustice is_partly fairness, equaIity and impartiality.
Therefore, the criminal justice will not treat people differently based on sex and other
differences. In this concept, the United States has enacted the act provided that aII'persons
~ shall have the right to be free from crimes of violence m'0tivated by gender. However,
. prejudice, greed, lust or passion against particular type of person drives some crimes. An
avai|able'statistics revealed that in general, women commit fewer crimes than men do and V
women are victims of certain crimes. Regarding the victim of domestic violence, the
husband is usually a culprit. If the husband beats his wife out of anger or dispute in the

famlly and she intentionally stabs him dead in self-defense.

The case may happen in any society or anywhere In a case of the wife who suffered from
" battered women's syndrome (BWS), a psychologlcal state a person descends into following
a lengthy period of battering, she shot and killed her husband while he was sleeprng, (cited
from Gains, Kaune and M|Iler Crrmrnal Justice, 2000: 638).. May the wrfe raise questron of -

self-defense or necessity and the defense is justified in any country

*This year the Mass Transit Authority of Bangkok initiated a bus service for women known as lady bus, in
Bangkok, as an expenment to protect harassment, indecent advance and improper sexual conduct against
" women in the public bus. The public bus and train are usually overcrowded on rush hours.

In the Iatter case, an act of the wrfe was justifiable homicide in the criminal law and BWS
has rarsed as a defense Such a crime has appeared in the Thai court of ]ustrce and a
defense lawyer has successfully defended the offendrng/vrctrmrzed wife for mrtrgatlng or
exten.uating circumstances at the time of grave or unjust maItreatment for less punishment
‘or leniency. This example is not to in1plicate that a wife shall use violence lawfully in’
retaliation against her immoral husband. In light of domestic violence, the court has
considered the fact and crrcumstances involving marital reIatronshrp as well as’ state of

' mlnd and elements of-an offense

Criminal Justice and the Victim of Crime

The criminal justice system as a whole is blamed for neglecting the victim, or the victim has
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insignificant role in the justice process. In Thailand, the vjctir‘n is entitled to institute a
prosecution of offender by his own means without assistance, or approval of the stafei
However, a small numbers of victim seek their own justice in the cbu&. Most find their
avenues in the formal criminal justice system by lodging their corﬁplaints with the police.
They subsequently act as witnesses or assistants of the authority in the judicial discharge of

the cases.

The Thai legal system has adopted the civil law tradition of Western Europe and influenced
by the Englis'h law and legal education. In fact, the Thai social setting has rooted in
‘agriculture ahd agrarian way of life since the past centuries. Social and econ_o\mic
developments, eépecially urbanization, migration and indu_strialization have trahsformed the
society into modernization. However, a number of development plans have succeeded in
industrialization and urbanization and, in contrary, the rural developments were left further
behind. ‘

In agrarian society, the people are interdependent and depending on relatives, kinship and
-neighborhood. Buddhism has played significant role in the living, belief, custom and social
values. The ruler in the old days adopted a paternalistic approach »to govern at all levels,
- village, community, district, province'and_the central government. The rulers, especially in‘
thé proVince have paid more attention to collective well being and feeling of the people és~
well as peacekeeping fn the community. (n the old days, the victim usually lodged his/her

complaint to the ruler, or may institute his/her own criminal prosecuﬁon.

Currently, this legacy is adopted in a dual criminal prosecmjtion ‘under the .Crirhinal
. Procedure Code, section 28. fhe public prosecutor, with exception in certain offenses, and
the victim (injured péfson) are entitled to institute criminal charge. (The continental
. European as well as English laws have influences in.the Thai criminal procedural law.) In
addition, the public prosecutor and the victim may mutually be involved and cooperated in-
the prosecution of the offender as joint parthers. An alternative to criminal prosecution rhay

resolve in the formal and informal justice process.
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Criminal Mediation and Settlement under the Criminal Procedural Law

A ntjmbér of criminal law offenses, usually 'Iessér, non-aggravating, or’ compoundable
offenses, the victim and offender are entitled to settle their own disputes, or resolving by
. negotiation and mediation. The practice_s may conduct under the supervision and
conciliation process 'by the inquiry police .of,ficer or judicial .authorities in any stages of
criminal justice. The victim and offender usually negotiate for settlement of t\hei'r conflicts
-uncier the supervisio_n of facilitators or legal officers together with-restitution payable_ to the -
victim. Community-based ;mediatidn for dispute settlement has implemented since the local
administration act of 1914 came into force. Currently, the law entrUsted the power and
authority to village-based rnediation_ committee to settle disputes all civil and certain criminal
offenses within the village by means of conciliation and mediation program. The practice

has widely expanded nationwide as alternatives to seek justice in the law court.

Informal justice or the new concépt bf.restorative justice should expand and incorporate into,
~or put into practice concurrently in the criminal justice system. The restorative justice in -
modern paradigm is relative recent approach to solving crime and punishment. . The
_restorative. model however is different from the justice or just desert_s‘models; The original
of restorative model developed on restitution and community service sentence in the 1970's.
The philosophical underlying of restorative program is restoration and reparation for the

victim.

Restorative justice, as defined by Tony Marshall, is a process whereby all the parties with a
stake in a particular offense come together to resolve it collectively, and consider on how to
deal with the aftermath of the offehse and its implications for the future. In éummary, five
essential principles of restorative justices are formulated as foilowé, ~(cited from Van Ness,
2000:3). | | S |

"1 To give full participatiori and consensué between the.parties.

‘To try settling differences and.he'al the broken ties and relations.

-To find full responsibility and direct accountability.

To reunite the divided and broken social order in the commuﬁﬂy.

O H» O N

To strengthen the solidarity in community to prevent additional lharm's.
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In conclusion of the formulation, the UN draft ‘elements of a declaration of basic princ‘iples '
on the use of restorative prograrhmes in criminal matters defines restorative process as any _
process in which the victim, the offender and/or any other individuais or community
-members affected by a crime acﬁvely participate together in the resolution of matters arising
from the cfime, often with the help of a fair and impartial third party. The examples of

restorative justice include mediation, conferencing and sentencing circles.

The basic principles prdvide that restorative justice progra‘mmes‘ are encouraged at all
stages of criminal justice probess. All process should be voluntary and the parties
themselves shall reach for the agreement with reasonable and proportionate' obligation.
While the restorative process that safeguarding the right of parties engage in the case, the
agreemént reached or outcome is recognized and binding the parties similar to judicial
discharge. However, failure to the restorative justice process and mediation shall refer back

to the forma_l‘criminal justice system. . - ’ |
The values and assumption of restorative justice are emphasized’on the victim ‘need's, :
involvement, right and role in.the restorative process. The émergence of victim rights
movement has derived from the reaction to law and unrecognized status of victim. in the
criminal justice syStem. Restorative justice hgs come of age and been eﬁective in solving

violence against women that heed public partiéipation as well as the parties.

Victimization

In fact, crime statistics also revealed that a number of women have fallen prey to violent
- crime and would be a victim of other crimes. Is Thailand needed viclence against women
act as in the United States? Some crimes commit against women, or sexual orientation is

questionable and judged by many feminists as contrary to edual protection under the law.

Victimology, as a discipline, has developed: and the progress was considerably
accomplished in the past decades. Fattah, a well-known victimologist, has tried to integrate
models for plausible explanations of the variation of victimization risks, including victimized

areas or groups. He has chosen -relevant factors and classified into ten' possible

‘
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classification or groups, (Fattah, Victimology, Past, Pfesent and Future, Criminologie, 2000:
vol. 33, no 1). In his last, -but not least group, structural/cuitural proneness explained a
pos_itive.correlatioh between powerleésness, deprivation and fréquency of women criminal
victimizaﬁon. In addition, cultural stigmatization and marg'inalization put these people at
~_risks and potential victimization. These peoplelare children, women, elderly, the poor and (
handicap. For women's'crimé victims, these are sex ‘,offenses, domesti%: violence, and

prostitution, trafficking in women and children and sexual harassment. !

Victim services programs that provide special assistance to this group are for .example
vi_ctims- of rape, women and children victims of assault, domestic violence. Rape crisis
center and shelters for battered women a‘re currently operating in many placeé.' There are
two of the most needed sewiceé; if any, in any.country. - An information and moral su'ppo_n
are important to help crime victims to survive the traumatization and reintegration _inté_

society.

Social Welfare Intervention

" The Departfnent of Public Welfare has entrusted with significant role in providing services
and protection to the weak .and the boor, or appropriate fund intb non-governmenial
organizations in order to carry out its mission in the protection of vulnerable groups, such as
chiidi'en, womén, gl‘der'ly,AhandiCapped and so on. The DPW has been instrumental in
implémentjng policy, measures ‘and programs for the people in need of assistance
-concun;rently with other government and cfimina_l justice agencies in the field of Children and
women. A ' '
‘ Thel:e were 51 state welfgr.e institutions in the country out of 284 deal‘ing_ with the protection _ |
of women and children. Of these 17 were facilities dealt with reception, protection. and
center for women, (Statistics on social and public weli‘are, 1999). HoWever, in 1999 there
-were 2867 non-governmental organizations registered with DPW in the country. Eighty -
thrée 6rganizations 'have' activities on women's development and welfare. Only fo'urteen
received partial funding for their- activities at 4,380,000 Baht or fifteen pérceht of their total |

budget. They actually provided services to 25,400 clients. In 1999, the government funding
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to non-governmental welfare organizations had appropriated at 39,060,000 Baht, about a
million US$), er averaging 9.45 percent of all these organtzation -expenditures at
413,290,000 Baht. The shortage of government funding in'human resources development
for non-government organizations- has turned independent NGO's and advocates of
women's rights to seek funding elsewhere and abroad. Most of them have organized and
legally registered as foundations with specific objects and mission. They are, among others,

as follows.

1 The Council of Social Welfare (CWS) has established in 1960's as a private |
organization under the auspices of DPW. The CSW has provided welfare services and
acting as coordinator of other non-governmental welfare agencies. A service program
for crime victim is part of the work undertaken in the division of welfare for family and
children. The activities\'are concentrated on assietance, protection and prevention
young women from coercion and seduction into prostitution and commercialized sex.

2 The public interest foundatidns that are undertaken explicit mission has played
i"mportant role in advocating children and women's rights, including alleviation and
elimination of violence against children and women. These are, among others, Children
Foundation Children Right's Protection Foundation, Women Foundation and Woman
Lawyers Association of Tharland '

3 Rape Crrsrs Center has establlshed in October 1982 under the auspices of the People V

and Community Development Association. The center has the main objective in helping

the victim of rape. The program has initiated-by a feminist movement that coincided with
the increasing recognition of the role of women in society and advocates of women's

right in the 1980's.

It is worth mentioning that foreign technical cooperation in the development of women that _
channeled through Department of Technical and Economic. Cooperation (DETEC) were
granted at 70;000,000 Baht each year, (DETEC report, 1993). The aggregation number of
assistance for women was 1.36 percent of total assistance in monetary Vélue. However,
during the period assistance for women 's development in terms of monetary had not. |
changed whereby the total assistance was decreasing. The projects on women 's
development have concentrated on the development of women 's potentialities and quality

of life. The report noted that there were a few projects in law, mass media and research.
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Most projects were small size activities, which provided short terms services in aIleviating
women in difficulties. They had not caused substantial sustainable development becalise
certain root causes of women 's’ problems were not soived. Finally, under' the -
aforementioned shoricomings énq realization of multidimensional women 's resolution, the
government has adopted é national long-term dévelopmen't plan for women 0f1992-2011.
The developmeht is divided into seven master plans: (1) development on pote.n‘tiali‘ties and
quality of life; (2) promotion of legal eq‘uality and protection of safety and welfare for women;
(3) women 's participation in society; (4) improvement and eradication of women's problems
(sex business); (5) Improvement 6n functional development for women; (6) campaign and
diéseminatioh of women 's information; (7) research and data based resource 6n women. -
~ This long-term plan in concert with the National Declaration on women ‘ad.opted by the .
National Assembly on Women Deyélopment in the Year of Thai Women of -1992 had .
significant impact. They have proclaimed direction in women 's development and obligatio_n.
of the government social institutibns, non-govervnmental organization, people's organization,

business enterprise and the mass media.

Consequently, the women's issues are national developmeht agenda that recognize by the

constitution and social and economic development plan.

Table 2: Projectidn of the People Eligible for Social Wéifare;and Social Work Benefits
in 1999.

" Target Group | - (unit: person)
o ‘ Number

1. Children and young person . _ ‘4,000,000
- (Impoverished)

2. women
-Needy persons. 173,227
-Prostitutes. = ' ' 69,139
-Young women completing grades 6 173,914

without further education.
3. Elderly persons
-All elders. . | 5,734,000
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-Indigent elders/no income. . 579,000

4. Vagrants/Beggars.. e 18,620

5. Handicapped persons. ' 4,825,681
-All handicaps , : 361 ,200
-Registered handlcaps“ ' : 774,3'16

6. Hilltribesmen 1,134,725

7. Members of land reservation for settlement

8. HIV and aids patients _ i 135,950 -

9. Chronic illness - . 56,953

_10. Poor families. ' . | o 2.1*

Source: Task force on development of data resources, Deparlment of Publlc Welfare
Note: * 2.1 m|ll|on famrhes , '

women in Prison -

In Thailand, current "pr\ison statistics revealed that women's inmates are risen from the
- previous decade of five percent to fifteen percent of lhe total prison poleI'ation. In the past

seven years, a number of female prisoners héve grown significantly five fold since 1992
' compared with two fold for male. The ratio of convicted male-female prlsoners was 1: 12
closed to 1: 5. There are six female prisons in the country, two in Bangkok and four in the
- provinces. Other female facilities are located in the segregated quarters e_f male provmmal
prisons. The woman's central prison in Bangkok has a fuII’capacity of 2,067 inmates. The -
- most offenses committed by the women's inmates in erder are drugs, property, life and_body, .

sex and others.

A report in correction newsletter predicted, if the trend continued, the number of male-

female inmates should be equal in ten years, (Newsletter vol. 2, no 2, October 2000).
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Table 3: Statistics of prrsoners in each category throughout the country at the end of
fiscal year, (September) 1997-2000. ‘

1997 1998 -1999 ' 2000

Category
M F M F M F M F
: ' o - 112,70 | 106,02 |19,23 | 107,91 | 24,41
Convict 66,465 | 8,855 | 84,219 - ‘
| : | 8 3 5 9 8
Awaiting A ' . . "1 10,49
27,842 | 4,855 | 37,120 | 7,105 | 42,507 | 9,155 8,878
trial , , : 5
Detained ' - ‘ o
15,578 | 2,360 | 19,792 | 3,407 | 19,004 | 3,749 | 22,046 -| 3,941
person | , Bk _
-| Confine- ' ' : ' ~
) 4,456 536 5,480 517 .5,053 580 5,161 | 521
ment . ' : . , o iy
Relega- ‘ ' , - ‘
a8 | 2 40 2 | 33 1 27 -
tion 1. ' . :
114,38 | 16,60 | 146,65 23,83 172,62 32,72 184,03- 39,37

Total

Source: Department of Correction, November :2000
Note: Detained person means alleged offenders under police investigation, mental '

deficiency offenders, children and others.

Table 4: Statistics of prisoners in each category throughout the Country at the end of
the year, (September) 2000. - ' ‘

Category Male | Female - Total - %
Inmate* 178,843 38,854 | 217,607 | 974
Detainee™ 5,161 521 | 5682 | 2.54
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Relegated™* :
27 - 27 . 0.01
person
Total . 184,031 39,375 223,406 100

Source: Department of Correction, Ministry of Interior November 2000.
Note: * Inmate includes convicts, detained persons and awaiting trials. ,
Detainee means offenders in confinement for short-term sentence»at 3 rhbnihs
orbelow. | o
**Relegated person means habitual criminal offenders keep'ing in custody
within a specified area for the p'hrposes of reformation and vocational

training.

Female Offenders and Paternalism

The criminologists have observed that female offenders and prisoners _ _
have increased considerably.  The study in subject of disparate treatment of female -
oﬁender has undertaken more closely. In discussing sex discrimination in criminal justice,
-criminologists raised three hypotheses, (Gaines, Kaune and Miller, Criminal Jusﬁce, 2000: -
649). "

1. The equal treatment approach holds that men and women are treated equally.
2. The paternalism approach holds that women are treated more leniently than men are..
3. The evil women abproach_holds that women are_tr'eated more harshly than men are in

~ the same offense.

In legal sense, equal treatment is predominant in the administration of criminal justice.
Under the prevention and suppreseion of prostitution act of 1996 and the repealed law of
1960, the laws applied to women and men equally. In general, criminal law-and procedure
do not differentiate between male and female offenders. In the operation of criminal justice
system, however, the discretionary power of the. policeman, public pfoeecutor and judge
may affect the gender of offender as well as victim. In practice, female offende.rs are likely

" to be treated more lenient than male. This tendency shall attribute to custom, ways of life
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and attitude toward women as weaker and less threatening to the socrety. The most
significant questions respecting gender is whether there exist - discrimination in criminal
justice system.- The people who edvocate women rights usually cite. individual case or
cases in micro level analysis, such asv investigation in a rape case or trial that is i'nhumane, .
- -degrading or prejudicial against the ~victim. This scenario is usually reflected the actual
practice and attitude of male inquiry police officer or judge who is responsible for the case.
" The debate underlying the existence of sex discrimination in cases of wife battering, abuse,

forcible rape or other sexual offenses are subject to the handling of the case.

In addition, there were a number of studies and reports that cited negative attitudes and
improper practices of the member of criminal justice to female prostitutes and victims
regarding sex offenses. In debating the issue, one must distinguish between micro and

macro levels explanation, and case studies.

Female Drug Offenders

‘ A significant study on crime and druc trafficking in selected prisons between 1992-1 993, the
researchers found that about 60 percent female inmates incarcerated in narcotic drugs'
' offenseslwe.re couriers. The inmates in this study were divided into major drug dealer, }
minor drug dealer and courier. Most drug offenders however were male bet\rveen 26 to 35
years. However, the age of female offenders was between 26-40 years with compulsory |
education (grade 4-6),' earning low wages, unemployment, unskilled workers, or housewives

(Chavalit Yodmani, 1991). \ ' »

Prison Environment

In October, the prison statistics revealed an alarming numbers that in three years, at the
end of June 2000, the prison population has grown thr_eefold to 215,370. The rapid growth
rate has derived from ihcreasing drug offenders comprising 63 percent, compared with
offenses egainst property and life and body at 20 and 6 percent respectively. The t_rend

has created the unbearable and inhumane prisons' conditions, especially female 's inmates

—163—



whose numbers have grown from 5 in the past decade up to 15 percent while the prison
housing ‘capacities were almost the same. The overcrowding female prisons were

detrimental to health, environmental deterioration and stress in prison.

The Departmenf of Correcti'o_n'and Mental Health Department jointly 'made a survey on the

mental health condition of prisoners. The resuit of the survey portrayed in the followings.-

Table 6: Survey of Prisoners in Stress

Prisoner / Number %
‘Total Prisoners - " 219,176 100
Total Prisoners in Stress ‘ 166,574 76

- Table 7: Average Mark of Prisoners in Stress by Sex. (p=.031)

Sex N Number. | Average
Male ) 1,665 36.24
Female 251 36.98

Total 1916 36.33

Source: Joint shrveys conducted by Departmeht of Correction, Ministry of Interior
and Mental Health Department, Ministry of Public Health, July 31, 2000.

" The result of this survey has been supported by a previous study in the prisoh that found
female - prisoners who were incarcerated in: prison fer a number of years have become
~neurotic known as prisonization. The female inmates may experience imprisonment's

| humiliating and the highly discipline women prison has affected these prisoners when the
prisoners' population were growing end overcrowding. Lack of privacy has aggravated

female inmate more than male, due to prior experience of victimization, (Long, 1998: 346-7).
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- The analysis of 1916 inmates in Minburi Prison, in Bangkok found the stress in the group
'averaged at 36.3 mark; the standard deviation was 5.1 mark. The highest and the lowest

scores were 56 and 22 marks -respectiVer. The averaged‘age of the prisoner was 29.1; the
: ,highest was 74 and the lowest was 18. Female prisoner had stress slightly above group

average. However, the higher age had the higher stress as found in the 55 years and over.

. Since 1962 the women prison has segregated from male. The staffs, that operate women'
prrson are all female officials and employees. The Correction Act of 1936,. Ministerial
Regulation and prison rules have governed the prison administration. Female and male -

prisons are similar in its structure and organizations, unless disparity provided by law.

In principle, women sentenced to prison are placed in the prison that intended for only
' women, or separated housing.for female prisoners. A number of principles that should take
_into accounts are women needs and' issues, such as safety, trdsting and supportive
-environment. Housing and pro'grams'shouzld design on the special needs of women

prlsoners Suitable hospltal and psychiatric facrllty should be provided as well as program

activities by taking into account the womens sensitivity and mental health in the prison o

‘environment. Last but not least, the prison staff should be trained to dea! with crime from

the women's perspective.

Conclusion

The Tha| constitution has adopted an equal rights provision and protection irrespective ofA
~ sexes. Independent institutions have, among others, function to protect and safeguard the
right of men and women: - National organizations dealing with women's affairs havek
significant roles in promoting. 'women welfare. Government and_ non-governmental
organizations have provided support and encouragement in the launch of Iong-term
development plan for women since 1"992, in seven major areas in order to enhance women
‘quality of life, legal status and participation equally in society. However, ‘major women's
" rights, issues and problems that have addreesed and dealt with by feminists for remedies;'
some have accomplished, improved,for setbacks. Thesefreqdently addresses are abortion -

rights, sexual subordination and exploitation and prevalent sexism in all walks .of life. Many-
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problems arising are disparity between men and wom-en rather than sex discrimination. In -
certain careérs, for example, military services, enroliment in the military and police
academies, incfuding a member of government.agencies_that are predominantly male or
restricted to women accessibility. This practice and restriciion shall be challenged and
Jclarified in light of disparity or discrimination under the equality or inequality contextual

framework of the constitution.

The (;rimin_al justice system has been accused of unfairness and partiality in' dealing with
~women in case of rape, domestic violence and other sexual inclination. The question of
fairess and impartiality of law and ériminérjustice.administration in dealing with womén
currentliz has not been substantial in systematic nor institutionalized discrimination rather‘
contextual and individual acts of discrimination (see, Walker,’ 2000: 15-21). These problems
are multi-facets and may attribute to attitude, prejudice, maltr‘eatment, and abuse of power
among members of-the criminal justice syétem. The people who experience and encounter
such inhumane treatment are men as well as women. The structural constraints that
prevent équal_ity should bé correct in the context of cultural,' social and economic

dévelopments. _
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How the Immigration Bureau deals with Protection of Foreigners

as Women Victims of Crime

Makiyoshi Uehara

Immigration Bureau, Ministry of Justice
1. An Outline of Immigration administration of Japan .
(1) Changing Pattern of foreigners who e“nter into Japan' |

Recenﬂy, along with the trend of globalization, numbers of foreigners who come to rJapan are
rapidly increasing. Aécording to the statistics of last year (1999), the number of entrants
reached the record of around 4900,000. In the year when immigration statistics started to be
compiled, the number was only 20,000. The recent 'iricrease of international attributes to the
development of transportation and communication, as well as strengthening of international
relationship economically, socially and culturally. . This trend will continue in the futuré and
international migration will fUrther be ekpanded and become more global. As more
foreigners cvome to Japan and engage in various activities, their relationship with Japanese
' and Japanese society in many areas becomes closer. That“is, the presence of foreigners in

this society has been increasingly noticeable.

Meanwhile, it is undeniable fact that some fdreigners who enter and stay in Japan are a part
of organized crime and commit vicious, atrocious crime, threatening peace and order of our

society.

(2) The purpose and role of immigration control administration

The basic policy of immigration administration in Japan is twofold: "To receive fbreigners
smoothly and to deal with foreigners who cause problems harshly.” Thus, it is important to

keep balance between these two roles. The concept was presented in the basic program

for immigration control announced in 1988, and in the second basic program for immigration
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~ control publicized in March 2000 ‘also adopted the same pollcy Through appropriate
'measures and policies, the program aims “to actlvely receive foreigners in response to the
needs of our society through maintaining safety and order, respecting human rights so that
our society could become what it should be. At the same time, it promote the society where
both Japanese and foreigners can Iivé together comfortably.”

Meanwhile, in many countries, immigration control ie carried out by police departmen,t with
judicial- police powers. However, in Japan it islin charge of the Immigration Bureau under

_ the Ministry of Justice, with only administrative authority.

" Therefore, we may not be called “expert” suitable for today’s ‘conference, entitled “Expert
Meeting on Women and Justice”

(3) Criminal Procedures and Deportation Procedures

Criminal Procedures aims to apply Penal Code appropriately and promptly through
investigation of each case, maintaining public welfare and re:specti‘ng individual human rights:.
On the other hand, Deportaticn -Procedu.ryes as‘a part of immigration control is to deport
~ unfavorable foreigners who are subject to ‘administrative disposition for fair control of
immigration. The foreigners who are under the criminal procedures that could be a reason
for deportation will be deported after the 'crimihal procedures are'cver HoWever while the

case of deportation is heard, human rights of the foreigner concerned should be respected
| through complaining, havmg interviews accompanled with the third party.

2. Protection of Women Victims in the Deportation Procedures “

It is acknowledged that in recent years some foreign women who enter the country in an
'attempt to get illegal job, or stay here illegally are victimized of forced prostitution to repay
hUge amount of debt involving transnational organized crime such as recruiters. There are -
cases that women are exploited without any remuneration. - When the Immigration Bureau
find the case of trafficking in persons or forced prostitution, the case is reported and file a

complaint to the police, for the Immigration Bureau does not have judicial authority. in
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cooperation with the law enforcement agencies, the Immigration Bureau tries to find out the

syndicate of smuggling as well as to rescue victimized women.

It should be noted that in 1989, the Immigration Control Law was amended in order to deal
with the syndica'te of smuggling. Under the revised IaW, vicious brokers and employers who
encourage foreigners to do illegal works, control foreign workers, or procure them shall be

severely punished.

The foreigners who are subjected to deportation under the immigration law should go
“through the prescribed procédures for deportation. However, during the pi'ocess, if it is
found. out that the person have n'otﬂ been paid or suffered accident at work, the Immigration
Bureau takes measures such as negdtiating With embloyers for approp_riate compensation or
reporting the case to the labor standard agency. If the women concerned brings a suit for
compensation, she will be given the chance of access to the judiciary.
\. o

Furthermore;, -increasing rapidly number of women who stay in Japan lllegally gets married or
~ has children with Japanese men and wishes to stay here long. Such cases are investigated
‘carefully and if the . Mlmster of Justice finds enough reasons for giving special permission to

stay, a resndent visa will be granted on the humanltanan grounds

3. Treatmént of Women Détainee at Immigration De'tention Facilities

(1) What is the Immigration Detention facilities.
The Detention facilities under the Immigration Bureau aims to take a person who is -
subjected to deportation into custody until he/she is sent back to home. It is different from

- prison or jail which purpase is to correct and rehabilitate inmates. '

If a foreigner is ordered deportation, the person ha_s to be departed immediately. However,
in some cases, it takes time for those who smuggled or used forged passport to be issued
‘necessary travel document. Sometimes, it takes time to recover unpaid wages for

foreigners to be deported. ‘Recently, it is n‘oticeabI‘e that some governments delay
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issuance of travel document for return of its citizens or reject to receive them. This is

detrimental to international collaboration and co-operation. _ :
(2 Treatment of women detainee

Regarding the treatment- of detainee at the Immigration Detention facilities, the detainees
can enjoy freedom as long as security is maintained under the Immigration Law. Also, the
Rule of Treatment of Detainees based on the Irnmigration Law- aims to treat detainees
appropriately by respecting their human righté. .After the Rule was revised in 1998, new
. system was introduced SO rthat opinions-gf detainees regarding treatment can be heard
directiy by the director of Detention Facilities. Special Rule was also- ad()pted to abpoint
: womén staff for treatment of women detainees.  This amendment is part of the effort to
carry our appropriate treatment at the Detention Facilities. ; |

| The usé.of"forc,e in the Detention facilities in an attempt to maintain order or protect
detainees’ life and body is severely restricted to the minimum neces_éity. if any,staffA
member goes too far in the work, or commits improper conduct to \ivoman detainee, the staff
shall be punished severeiy including disciplinary dismissal,' . Staff training is conducted in
terms of strengthening supervision toward staff members at the Detention facilities and

training of human rights issues.

4. Response to Victimized Women of Trafficking
A (1) The Current Situatidn_ of Women Victims of Trafficking in Japan

.Today, combat against trafficking is the international isaue. Globalization also encourages
transnational organized crime, against which international cooperation is most urgent. In
response to this international trend, the problems of trafficking and iIIegaI immigratian are
‘ yvidely discuésad and Japan actiVer participates in international efforts to deal with this issue..
it shoulld be noted that UN ad-hoc committee adopted two protocols regarding trafficking in
persons and smi.iggling of immigrants on October 28, 2000 as suppiernents of the UN

Conventign Against Transnational Organized Crima. | | “
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The Protocol regarding trafficking is to prevent and suppress ftrafficking in persons,
especially women and children who are transported, sold and received to be placed in
eiploitative situations as forced prostitution or labor by use of force, threat or fraud. The
Protocol regérding illegal immigrént is to prevent and suppress such conduct aé helping .
those who wish to erﬁigrate énter other country iIIegélly for profit. It is sig nificént that these
international treaties have adopted in terms of protecting dignity of women and children’
suffering sexual exploitation. Eabh government should address to the issue so _thaf this

kind of crime would be eliminated.

It is quite difficult to find the actual situation of traffi'cking in Japan. However, ‘according .to
the report of illegal entry and other cases, most illegal aliens come to Japan in an attempt to
get job with the help of transnational organized crime voluntarily or indirectly for arrangement
“of travel including forged passport or finding jobs. In other words, most of them are
classified as illegal immigrants rather than victims of trafficking. “ Thus, trafficking in our

country does not account large percentage.
(2) How the Immigration Bureau has addressed to the issue

~According to estimate of the Immigration Bureau, there are around 252,000 illegal foreigners
staying in Japan as of Jaﬁuary 2000. The number has been slightly decreasing since May
1993 when the number reached around 300,_000. Meanwhile, smuggling as a group by ship
or illegalventry with forged passport by air has increas>ed since 1996. In 1999 around
10,000 foreigners were deported as illegal entry. : |

Regardless whether these illegal foreigners are the‘.victims of trafficking or smuggling of.
migraﬁts, it should be admitted that they are most likely to be exploited by recruiters or to be
déprived of the right to compensation and medical care if they have some accident at work.
The Immigration' Bureau is concerned with human rights issues when it deals with illegal
employment and illegal stay.

Concrete measures include:

* To collect and analyze information of ti'afficking ad strengthening inspection of
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entry formalities as well as residgant status severe,ly and effectively.,( For
example, the Immigrétion Bureau charged against a Singaporean recruiter
who brought Thai women.) 4
*To reinforée suppression of illegal employees and iIIégaI residents through
intensive disclose. (Nation-wide intensive disclose, or Metropolitan-area
~ intensive disclose) .
. * Launching épecial campaign' within and without Jaban. (Monthly Campaign
is held in June every yea;'.) 4
* To promote international cooperation such as ‘organizing international seminar
by the Immigration Bureau: (Southeast Asia Immigfation Control Seminar,

Investigation Technology Seminar for Forged Documents)

In addition, legal framework has been improved including such offenses as to help and
promote smuggling as a group (1997), and to reside illegally following illegal entry or illegal '
‘landing (1999).

(3) Further Consideration

Baéically in the long term, the problems trafﬁckiﬁg in persons and srﬁuggling of migrants
must be solved between countries of origin and destination throUgh reducing economic gap.
However, i.n praétice, various measures such as reinforcing control should .be taken fo
improve the situation. While opening the border for legal .immigrahts in response to the
needs of our society and forming public consensus, it is important to continue to take‘stric't
. measures such as intensive disclose, severe inspection of entry and resident status to deal |

with illegal employment and illegal foreigners. |

, InteArnationaI‘collabéraﬁon ‘and co-operation is most needed to combat against these
problemé. ~ At the Southeast Asia Immigration Control Seminar organized by the
Immigration Bureau, the issue. of trafficking in persons and smuggling of migrants was
discussed extensively. The efforts should be more developed so that both countries of
origin and destination éould deal with the problem effectively and promote a sound

international exchange.
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. Overview of Situation of the Dignity of Women in Japanese Judicial Sy§terh

Kanae Doi

Attorney-at-Law

Introduction

Laws and ordinances effective in Japanese Courts related to the rights of women are the
Article 14 providing‘forﬂgender équality,‘ COnvention‘ on the Elirﬁination of All Forms of
Discrimination against Women, International Covehant on Civil and Pblitical Rights, other
international instruments (optional protocols provxdlng mdwndual commumcatlon are not
included), and national laws, which are literally sexually neutral on thelr bases even with a
few,posmve discriminations. With the legal texts above, it seems that women are provnded
with powerful recours.[es;, though the verification and detailled research of the reality shows |
somewhat different pictures. There are some parts of thé laws and ordinances, and
implementatiohsv of the texts, though themselves are neutral, which infringe the rights of
worﬁen in the'justice system in reality The international humaﬁ rights -materials are hardly
paid attentions in actual court cases at present, which resulted |n the “concluding
observatlons of the Human nghts Commlttee in 1998 to address concerns about the
absence of legal frame work to provide human rlghts education on judges etc. and the .
recommendation to provide one. Without comprehensive anti- discrimination laws, or the.
momtonn_g boqles of implementation of human rights texts such as human rights commission
and ombudsperson, narrow and limited interpretation of the existihg national legal materials

results in the infringements of dignity of women without remedies.
It could also be pointed out that women if automatically treated in the same way as men, may

| psychologicélly huﬁ because of the biological, social, and emotional differences from thai of

men. This delicate nature of the issue is not paid full attention yet.
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Women detainees

The nat|onaI laws concerned are Law of Cr|m|nal Procedure, Rule of Criminal Procedure

Rule of Custody of Suspect, Prison law, Imm|grat|on -Control Law, and others ) . f

'@ Police Detention Room

‘The situation and environment for the deta|nees are cr|t|crzed for Iong nationally and
' rnternatlonally, and is changrng slowly “but pos|t|vely for this 5 years, because of the
pressures from general public out of a series of recent corruption, which resuIted in the
police reformation based on the proposal of 'the police reformation committee. An inCreased
* monitoring detention cond|t|on by newly adopted duty attorney system -of Bar Assocratlons

has also made positive effects

| Police authority exp'la,ins that they are trying to its best to supply women police for the daily
care and control of female detainees,"and to meet the needs of particular demand from
women detainees.“BecentIy, policemen accompanying female detainees to-prOsecutor's
offices and courts include at least’ one female police. Each of the police office of local
mUnicipaIity recruits ‘around 10% of female police mainly to supply them to the needed
.positions Each prefecturaI police established sexual crime.investigation advisor and sekual
cr|me |nvest|gat|on sect|on at each of its- headquarter The police prepare sexual crrme;

*_ evidence collection kit to streamline the management of |nvest|gat|on

There are 6~women prisons in Japan, as Article 3 paragraph.1 of Prison. Law provides.
. Prisons are located differently for men and women or the inner parts of detention centers
are separated according to the sex, but police detent|on rooms known as substitute. pr|son

' are normally not with speC|aI consideration-on sex.

The percentage of women detainees is increasing but still small (women acknowledged as
breaching criminal law in 1999; 20.6 %, see figure 3 , women reported to'prosecutor’s office -
- as breach of special law ‘in 1‘999, 16.6 %, woman prisoners in 1999; 4.9 % ), and inflexible

pr|son ruIes of the daily conducts, made for- the majorlty can result sexuaIIy humiliating for

women detarnees Most of the prison guards are men, and there is no detention centers to
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detain women only. During the restriction, she is 24 hours observed by male guards, has to
report loudly before and after using lavatory to him, has to get a sanitary napkin from him for
each time, and male detainees pass in front of female cells for times a day. Some lavatories

are _fUI'Iy exposeéd to view of others,

In the detention rooms, together with the broblems of substitute prison, women detainees

may face sexual misconduct by police. _ \

The Law of Criminal Procedure contains some sections for fhe protections of the'dignity of
detainees including some positive discrimination for women. The Article 218 paragraph 2 ’
~ provides that taklng flnger prints of the suspect under arrest measunng the he:ght or weight
thereof, or taklng the picture thereof may be made without the warrant as mention in the
preceding paragraph unless the suspect is naked. This paragraph méans warrant is neéded
to make suspect ‘néked. The Article 115 proV_ides that in case a warrant for search is to be
executed on the body of woman, an adult woman shall be caused to -be-present thereat:
Provided, fhat this shall not apply in such cases as urgéncy is required, and the Article 131
paragraph 2 provides that in case the ins‘pectic‘)n qf a woman'’s.body has been conducted, a

doctor or an adult woman shall be caused to be present.

- Inreality, body search and inspection are conducted not only in front of woman or doctor but
in front.of male police, in such-a manner to infringe the integrity and privacy of woman as to
make naked woman to bend-and stretch. Some cases are reported that only women were
forced to be naked. during the house search. Even though the'criminalfprbcedure does not
give the power to the police to make woman naked without warrant by judge, the police
insists the limited interprefation of the criminal procédure to apply only to ‘investigation affairs
not to detenti.on'affairs. In 1990, women's group against police sexual harassment made

parade in central Tokyo.

@ Immigration Détention House ] '

Although the environment of the detention houses and the violence of some immigration
officéfs a'ré said to be terrible and merciless, the actual situation is not yet Clear, becauseof
the limited access to information, racism, and foreigners being deported to their home

countries wnth no chance to make complaints.
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The reality is still imaginable from the limited information, that in 1994 one Iranian was killed
in the detention house, many complaints such as violence by the imrnigration officers to
fracture of bones, arbitrary sanctione such as solitary confinement with handcuffs on, suicide
of |mm|grant officer, etc. Among the complalnts are the sexual harassment and violence by

the |mm|grat|on officers to female forergners

One aIIegation is that she was needlessly made naked during the investigation and was
raped in a private room by 6 |mm|grat|on officers, and rape is dally occurrence in the
detention house. Another woman alleges that durlng shower t|me male immigrant officers

open the curtain, and frequently brlng away some prettyvyoung women to private rooms.
| Another woman reports that whenever one rs lucky enough to be allowed to make telephone
call, she has to put up with having her breasts touched by immigrant officer. In 1988,
newspapers reported that female detainees went though hunger strike aga_inet-acts of

| Qbscenity by immigration officers.

These allegations of misconduct are only the tip of the |ceberg of total invasion of human "

rights of women in detentlon room prison, and detention house.

. Independent monitoring body is needed desperately.

Court

@ Preparation for the Criminal Procedure -

The obligation to lodge complaint by victim of obscenity crimes in the period of 6 menths was
previded in :the'Law of Criminal Procedure. Victims had to overcome the concerns such as;
the case might be public, the investigationr can be traumatic, etc in 6 months’ time, that it was
not unusual the 6 months period had already passed before victim recovered from the
horrible trauma to regarn sufficient energy to make complalnt The Law to Amend a’Part of
Law of Criminal Procedure and Law ofExamlnatlon Committee of Prosecution abolished the -

., complaint lodging period in 2000.

Male police and male prosecutors mostly make inquiry of the victim without any special
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program with psychological consideration of women victims. One attorney points out that the
written statement is sometimes made arbitrary without the intention of the victim, especially
wﬁen proceedings close with penaity of fine without public trial. if prosecutor accepts the
. defender’s claih that there existed mutual consent, fine penalty without public trial is likely to
be inflicted in spite of imprisonment after public trial. Japanese prosecutors, for whom the
decision of not guilty is said to be the most shameful,' frequently reduce charge from'\rape to
indeceAnt assault and indecent assaulf to breach of municipal ordinance, ignorihg the victim’

intention.

The'written statement is sometimes pornographic énd improper that attorney may have to
cdr_rect all the improper words and phrases in civil proceéding. For exémple one case of
schdol girl rape (closed with fine pénalty by charge reduction), the written statements
contained tens of improper entirely untrue phrases such as she had had sexual intercourse
with many men, to show her a hussy young girl to give consent to' sexual intercourse with theA

defender so that the charge could be reduced to fine penalty.

On-the-spot investigation énd offensive act review carried out mostly by male police recall
* victim the disgusting memory of the crime'. Victim has to repéat through the experience of.
criminal act, for exémple by performing the posture she was compelled to take in the crime.
After all these traumatic investigations, evén final dispositibn by proéecutor was not reported
to the Victim until 3 years ago. In 1997, the Notification of the Metropolitan Police Departm_ent
provided that victim report system shall be established. In 1999, handbook of the sexual
offence victims was compiled by the Metropolitan Police Depanment in the recent sqcial

movement to protect the rights of victims, but in réality not yet implemented sufficiently.

o Reconciliation Procedure _

According to.Japanese court procedure, conciliation process has to be gone though before
launching lawsuit of divorce. The conciliation committee consists of volunteers prominent in
the local communities, which inevitably make it a salon of conservétive and gender biased |

elder gentlemen.

The conciliator'sometimes,is the first gender barrier to break though for woman who wants to

get liberty from' husband and unfair family bondage. Advises to obey husband, to endure
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violence, not to be too self assertive,' etc. are not unusual.

® Civil Court | | |
AIthou_gh'the laws concerned are basically and literally gender neutral and the percentage of
"~ female judges is increasing recently, the court still seems to be dominated by gender bias.

Some examples are below;

. . Cases regarding family law
Court admitted the practice of municipality to reject the registration of marriage with separate:
fam|Iy names, noting that the system of same surname enhances the sense of famrIy unlty
(1989/06/23 Glhu family court)

Court admitted thediscrimination of illegitimate child in inherftance rights to be rational
(.1995/07/05, Supreme Courty

Cour_t admitted Municipal ordinances to be constitutional which provides that anybody who -
has sexual misconduct with child under 18 years oId'are criminally punished even the child
rnake consent with his/her free will. The court notes that sexual intercourse with marriage in
view is legal (marned person under 17 shall be deemed legal majonty) if not rllegal—
(1985/10/23, Supreme Court).

Court didnot allow a wife to divorce‘ admitting she is a victim of domestic violence by
“husband resultmg from morbld ‘dependence on alcohol, such as throwing rad|o breaklng
wmdows etc (1994/10/06, Tokyo District Court, Hachioji Branch). -

Civil Code provrdes that husband or wife can bring an’ action for divorce onIy in the following
* cases. (1) If the other spouse has committed an act of unchastity;: (2) If he or she has been
deserted maliciously by the other spouse (3) if it is unknown for three years or more if .
whether the other spouse is alive of dead; (4) If there exists any other grave reason for which
it is difficult for him or her to continue the marriage.

There is no speciaI' reference to.DV or marital rape; Marital rape and DV must be admitted by
the court as * grave reason for which it is difficult for h|m or her to contlnue the marriage ‘ to

be a cause of d|vorce in courts.
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- Cases regarding labor law ' ‘

Court allowed sexual harassment of male boss to be legal since woman did not physically
resist or escape (1995/03/24 Yokohama District Court). » |

Court allowed the disciplinary dismissal based on the fact that she resisted against se*ual‘
harassment of her boss (1994/05/26, Kanazawa District Court)..

@ Criminal Court
- The number of rape cases acknowledged by police is steadily increasing (figure 1). The
number of the victims aged from 13 to 19 is rapidly increasing from 1998 to 1999 ‘and

accounts for 43.8 % 'of the victims in 1.999. The victim age recently tends to be lower.

Firstly, according to criminal act, rape victim is only woman, which may root in the double
sexual moral standards. The chastity of woman has been deemed more valuable than man’s
in consequence of the double standards. After the World War Second, according to the
* equality clause of the new Constitution, the Penal Code was reviewed. The adultery clause,
which only criminalized the adultery of woman, was deleted, but the rape clause was not

’ amende'd;

It is often the case With obséenity crimes that the sole evidence is the testimony of the Victim
because of the nanre of the crimes. Lack of the judge special training on sexual crimes
enable the misunderstood rape mythblogy to survive, and facts finding of courts are often too
severe and rigid against women especially whose perpetrators were their acquaintances.
For example, in a case of high schoonl girl rape in a car, court of first instance required the
victim to prgdict and tackle against the c'omin"g}harm before ‘commencement of the
commission of the crime, and to escape on foot from the perpetrator with car, who had
threatened her with knife. The caée resulted in the verdict of not guilty, which asserts the
victirﬁ had put the blame on the innocent defender since she could_ not have made the actual
* perpetrator public. Althb,ugh defender was convicted after four years of severe words battle
in the court of appeal, in consideration of conviction rate in Japan, the extraordinality and
uhjUstness of the verdict of the-_court of first instance can be understood with ease. Training
" of judges, prosecutors, and policemen is highly needed to make them understand the

particular emotion, feeling, and behavior of the women victims.

—182—



P

I addition, marital rape is usually not recogmzed as rape in court from the precedent to

adm|t husband to have right to requwe intercourse.

According to the Law of Crim'irial'Procedure, court can decide to examine witness outside of
courts, or in closed courtroom. These sections are not for. female victims but are general
cIaus_es to consider the importance, age, health, profession, and others of witnesses. This
r_1as been used for the convenience of busy medical doctors, etc., but recently, court comes
to use this section for the interest of wome'n victims. Even in the public courtroom of a well-
known sexual harassment case, court used partitions so that ‘the victim is out of the

audience’s view.

The Law to Amend a Part of Law of Criminal Procedure and Law of Examination Committee
‘of Prosecution enéeted in 2000 has lessened the psychological burden of ‘w‘itne_ss by
- allowing accompanying witness’s family, volunteer victim supporters, who are mainly ex-
police and-prosecutors, etc, to the next of the witriess chair in the court, by putting partitions
between witness and defender, by giving opportunity to victim to directly state its opinionin
front of court, by easing to make complaints to the committee of examination of prosecution,
-and by leasing to using the criminal records by victim for the lawsuit for civil compensation

caused by the crime. - ' '

Court has just started to make consideration on the rights of women, but there is a long way

togo. - - ‘ : ‘ ' o .

@ Domest/c Violence (DV)

‘The acknowledged number to pollce of domestlc violence against wife (the publlc figure
.‘lncludes only -homicide, bodily injury, and assault from husband against wufe) has steadily
decreased before 10 years but reversed to increase from 1992 (figure 2).
' Police principle of no interference to civil rhatters prevented DV to be recognized as crime for

long time. Recent‘social movement of women groups, shelters, etc. dramatically changed
| the social awareness and the attitude of the police to state in its white paper in 2000 that
~ domestic violence can be a crime even inside: family life. Although there have been no’
special prescriptions agéin_st DV, the bill on prevention of domestic violence is prepared by

the none-partisan parliamentarians. But the reaction of police is still criticiied as dull.
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@ Stalking crime . ,
The law to regulate the stalking crimes was enacted in May 2000 and put into operation from .
November 2000, which provides for the warning, provisional prohibition order, prohibition
~ order etc., issued by the chief ot the headquarter of prefectural police, punishment of the

crime itself and the breach of the prohibition orders, and some forms of assistance.

®  Constituent members of court proceedings
. The percentage of female judges is 10.9 % (2000) 10 4%'(1 999), 8.2% (1999), 5. 0% (1990),
and 2.8% (1980). The percentage of female prosecutors is 6.1 % (2000), 4.1% (1995) 2.1%
(1990), and 1.3% (1885) The percentage of female attorneys- at law is 8.9 % (2000) 6.6%
(1995), 5.5% (1990), 4.8% (19_85) and 3.8% (1980).-

-~ Although the rate is slightly higher in court, »itstill often the case that court consists only of
men, the most fortunate is the most junior (assoc‘iate judge) of the three judges (Japan adopt
carrier system) is 'wom_an. Although the assoCiate judge. has legally equal power with othere, |
in practice 'she has to obey the unwritten rule of court hierarchy. At the same time, wide

- generation gap exists in Japan regarding the norm of woman-beha\/iors. | have heard a male

. judge in his 40’s to complarn about the tendency of -senior judges to admit the fault and

neglrgence of women too easily.

The .female representation in court‘ and prosecutor’e office is restricted in the recruitment
proce'ss. The recruitment of judges and prosecutors is done mostly by elder men reoruiters in
the supreme court legal training and research institute, which is one‘and half years
compulsory governmental law school after passing the bar exam. In the procéSs, apparent
women limitation exists for prosecutors and unappellant and indirect restriction exist_s' in the
_ recruitment of judges. Legal trainees in the class of 2000 started movement against thiis
sexual discrimination in the law school, and went through collective negotiation with
authorities and petition to the minister of justice to abolish the rule, even though ministry of

justice denies the.existence of the discrimination itself.

Gender bias in the legal proceeding has one of its roots in the discrimination against the:

women constituent in its own body.. Women lawyers are discriminated at its beginning of
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carriers and have to accept and reconcile with the bias. How a woman who accepts

discrimination can struggle to protect and extend the rights of minorities?

Trafficked women

Trafficked women come from Thailand, Philippine, China, Korea, etc, within the context of
large-scale migration in Asia, which has increased dramatically over the last two decades
with the peak in the former half of 1990’s. Although there exists the high demand for foreign

workers, Japan accepts only a very limited number of legal foreigners.

Women afe typically deceived in her home country about work terms and conditions until she
arrives in Japan to experience slavery-like abuses 'during the course of travel and job -
_ placement. Agent in home country helps the woman in obtaining passports etc., then hired -
escort accompanies her during the travel, and Yakuza in Japan receive, sell and hand over.
;the woman to Japanese snack bars. Most of the trafficked women are in the debt bondage of
three million to four million yen after all the trafficking circulation from the home country agent
to Japanese snack bar owner. While in debt,-women works under highly abusive labor
conditions, they do not receive any compensation for their labor and had to accept all
customers and all customers’ requests in the fear of violence in case of disobedience. They
are without adequate health care and often physically and psychdlogically in critical situation.
In the end of slavery-like abuses without compensation, they are arrested, investigéted and
-prosecuted in breach of immigratioh control law and be deported at their own expense.
There are_some none-governmental shelters to escape but confiscetion of passports and
other travel-documents and fear of violence in case of failure make escape difficult.
Although Japanese government is fully aware about the critical.situation of the women
trafflcklng, they have been never ready to confront with it. Penal Code article 226 forbids
kldnapplng, buying or selling of person to transport OUtSlde of Japan, but not-applicable to
. buying to bring inside Japan. The Prostitution Preventlon Law doses not clearly forbid the
use of coercive tactics in job. The labor Standards Law and the Employment Security Law do
ot prohlblt nor penalize the confiscation of employee s passport and other travel documents

by employer
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From my experience, investigating and prosecuting trafficked women is simple for the
authority but suing snack bar owners and Yakuza behind is not easy without sufficient
evidences. As the result, only women victims are punished and masterminds behind are

never punished.

The Law to Punish Child Sexual Exploitatioh, Child Pornography, etc., and to Protect Child
was enacted in May 2000 and came into force in November 2000 after the extensive
activities of NGOs including ECPAT. This law enabled the Japanese perpetrators who
committed sexual crimes in foreign countries to the victims under 17-to be pUnished ‘under
Japanes'e law. This law criminélize buying child, which supplements the lack of the Law to
Prohibit Prostitution without the clause to crlmlnallze buying women. This is hoped to be an
effective tool to combat the notorious Japanese sex tours in Asia and provnswn of

"~ pornographic sites on Internet.

Conclusions

The governmental Committee of equal- social participation finalized its proposal to the
| government in September 2000, which shbWs comprehensive gender pQIicy in 21st century.
" This proposal tncludes the viewpointslof women victims of sexual crimes and trafficking.
" Although there remains a lot to be dene,there has been significant progrese of the women
rights in these decadee in 20" century. But the discussion of the th_estion of women dignity in

- justice system is not yet matured in Japanese society.

'Some of the Local Bar Associatione have started study and research on this area fer some
years and AWF has ]ust started its activities. The acceleratlon of the discussion of this
question is strongly desired in Japan, since the mfrmgement of the woman dlgmty is hidden
but actual, and victims are facing difficulties today at this moment.
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-
H_umap Rights Perspectivé to be secureq in Anti - Trafficking Regime

| Yuriko Moto
International Movement Against All Forms of Discrimination and Racism
- (Note : The opinions expressed herein are those of the author)

l. Introduction

Trafficking in bersons is one of the worst, and most brazen, abuses of human'rights.' Human
beings, temporarily or even permanently reduced to commodities, are transported, sbld, and/
or bought and placed in exploitative and abuSiv_e situations such as forced prostitution,
* labour in slavery-like conditions, bonded labour, etc. The cqhsequénces of trafficking on the
»victims'arév quite often serious, involving psychological trauma, depression, sexuélly

transmitted disease, AIDS, unwanted pregnancy, abortion and other phySicaI damag'e.'~ ‘

Trafficking in persons is, at the same time, a sprgading and worsening global phenomenon
that criminal justice system, whether national or international, has not been successful in

~ suppressing. Nowadays, millions persons, mostly women and children, are trafficked often
across borders and exploited each year. The globail trade of persons conducted through
transnational crime syndicates mainly for the operation of the global sex industry is
estimated to genérate gross earning of billions of U.S. ddllars annually.

Reflecting these aspec‘:ts' of the phenomenon, two different apprdaches have emerged and
developed in the national and international réaction to it; one based on human rights
perspegﬁve and the other on crime control perspective. Prbblem is that the two perspectives‘
have hardly been integrated:in the poliéies and strategies for establiéhing a comprehensive -
and effective .antiftraffiqking ‘regime at national, regionva'l and internafioh_al levels. Actions
taken by the govérnments to date suggest that many of th’em‘ have an inclination to brioritize

crime prevention and control rather than human rights considerations. |
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Il. UN Protocol on. Trafficking

It is regretful that that a new international legal instrument to address trafficking, a draft
- Protocol to Prevent, Subpress and Punish Trafficking in Persons, Especiélly Women and
Children, which supplements the United Nations Convention Against Transnational
Organized' Crime, does not Voingaté governments to provide assistance and protection for
the victims of trafficking. As a result of advocacy efforts persistently made by a number of
human rights NGOs énd strong concerns joinfly expressed by the Office of the UN 'High
Commissioner for Human Rights, UNICEF, and the_ International' Organization for Migration
(IOM) , some amendments have been made in such a way that human rights perspective
could be incorporated in the Protocol. However, most of the suggested provisions that
would be beneficial to victims, such as those for shelter, medical or psychological care, legal
counseling, safe and voluntary' return, have faced -with reluctance or opposition of

governments.

Article 4 of the Protocol on “Assistance for and protection of victims of trafficking in persons”

remains qualified by the phrase “ in appropriate cases and to the extent possible under
: domest'ic law”. The qualification has not been lifted despite the articulate criticism made by
thg UN agencies on the basis of international human rights law, which clearly provides that
victims of human rights violations such as trafficking should be proVided with access to

_adequate and appropriate remedies.

The Protocol that contains strong law énforcer'nent provisions may be viewed as a significant
Stép forward in establishing an international anti-trafficking regime. However, the omission of
mandatory governmént_ commitments to protect human rights of victims and the absence of
relevant: provisions in the new international legislation are feared to discourage states from
including obligatory human' rights protections in their domestic anti-trafficking laws. It is 
also argued that a lack of sufficient protectibn and care for the victims whose cooperation is
critically important in prosecuting the perpetrétors could impede the execution of criminal
justice in fighting against transnational organized crime. Strengthened border and _
immigration controls for the purpose of detecting and pi'eventing trafficking, if implemented
without due regard to the rights and freedoms of individuals, could also be detrimental in

human rights perspective.
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- Similar concerns have been reiterated by the NGOs in the member countries of South Asian
Association for Regional Cooperation (SAAF'ilC) with regard to the draft SAARC Convention '
~on Combating the Crime of Trafficking in Women and Children for Prostitution The SAARC
member states’ initiative in drafting the first regional instrument of this sort deserves praises

but it shows a resemblance to the UN Protocol in its defect

- Il. Multiple Discrimination against Victims of Trafficking

\ﬁetims of trafficking, particularly women and girls, often face discriminations based not only.
on their gender but also other grounds such as illegal entry into the country of transit and/or
destination, unlawful stay in the country, irregu‘Iarit_y of their :employm‘ent, their national‘_o'r
ethnic origin, caste or descent, prostitution (even if forced), work and so forth‘. It is the major
~ concern of International Movement Againet All Forms of Discrimination and Racisrn (IMD"AR)‘
in taking up the issue of traffieking in women and girls. The problem,'des’pite ef its se\/erity, is
- not addressed either in the UN Protocol on Trafficking or the SAARC Convention. -

Members of economically and socially marginalized communities 'in many societies,
partieularly women and children of ethnic minorities, are the target of the recruiters for
trafficking obviously because of their vulnerability to job offers, even if deceptive ones. It is to
our knowledge that the global sex industry operates under a racist application ef the different
regimes. Women and girls trafficked from poor countries, especially from ethic minorities in
“rural areas, are treated in a discriminatory way in the sex industry in order to maximize the
profit. Even after being rescued from brothels, they are too often faced with multi-layered
discrimination and stlgmatization practiced by police and other law enforcement officers

Wthh result in their reV|ct|m|zat|on

| believe that trafficked women, regardless of earlier experienee of prostitution or consent to
the transfer abroad, should be treated as victims rather than criminals. Nobody deserves
degrading treatment or insult. Sornetimes, stigmatization prevents a victim from being
reintegr.ated in her own 'community. In view of the reality of such multi-faceted and
intertwined discrimination, integration- of gender pefspective in anti-trafficking regime' is

hardly sufficient. A comprehensive plan of action including concrete measures for- the



elimination of all forms of discrimination is required.

The principle of “all human rights for all”, which the international communify committed itself
to on the occasion of the 5_0"‘ an'niversary of the Universal Declaration of Human Rights, has
to be reaffirmed over and over. All people, no matter where they are and how and’why they
got there, are entitled to the same protection of their human rights and respect for their
dignity. (Note: Cited from thé.joint statement delivered by the NGO participants of the
seminar of experts in the Asia-Pacific region held in Bangkok in September 2000 in
preparation for the 2001 UN. World Conference against Racism, Racial Discrimination,

Xenophobia and Related Intolerance.)
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Ms. Leila ZERROUGUI, Magistrate, Supreme Court; Member of the UN Sub-Commission h

Algeria
Adstraﬁa Ms. Jocelynne SCUTT Attomey-at-Law, Anti-Disc'rirhination Commissioner, Writer
China/Hong Kong  Ms. Hnng Chun WONG Judge, District Court, Member of JUSTICE
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Romania Ms. lulia Antonella MOTOC, Professor, Bucharest Univ., Member, UN Sub-Commission
Sri Lanka Ms. Chulani KODIKARA, Muslim Women's Research and Action Forum
Thailand * Mr. Prathan WATANAVANICH, Professor, Faculty of Law, Thammasat University
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Mr. Yozo YOKOTA, Professor, Tokyo University HHE =
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IMADR  International Movement Against All Forms of Dlscnmmatlon Japan Committee
JCLU Japan Civil Liberties Union

Ms. Mizuho MATSUDA Programme Director, Asian Women's Fund  #AH B8
Ms. Tomoko MANAKA  General Affairs Section, AWF R 27
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Asian Women’s Fund

[

The Asian Women'’s Fund was established in July 1995 by prominent citizens
who were concerned about continued suffering of the former “comfort women”,
victims by Japanese military during the World War Second, with the support of

the Government of Japan.. The primary aim of the Fund is to extend
“atonement and support to those victimized women. The victims have
suffered in silence for so long and are now of an advanced age, and it is
therefore the Fund's sincere wish to act urgently, in accordance with their’

‘needs, to alleviate their pain- in whatever small way it can. At the same time, .

recognizmg that prevailing attitudes of discrimination. and- violence against -
women is a part of the background to the suffering inflicted on the “comfort -,

women”. The second pillar of the work of the Fund is to actively address
contemporary issues of violations against the dignity and rights of women. «

The Fund'’s .activities include: -

° hosting mternational forums on contemporary issues.on women;

® . financial support: to NGO proiects addressmg contemporary women’s
 human issues;

® researchand anaIyS|s into the causes and prevention of violence against
~women, and other contemporary women’s human rights violations, and;

;"_'Q- training ‘and development of new’ counseling approaches for women

" victims of. Vioience -and human rights violations.

~For further information; or a list of publications, please contact the Fund
at the address below, or visit its site on the"worid_ wide web.

v
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Akasaka 2-17-42 Minato-ku, Tokyo, Japan 107 0052
TeI (+81)3 -3583- 9322 FAX: (+81)3- -3583- 9321
-e-mail: dlgnity@awf or.jp
e - .., website: http://www.awf.or.jp.
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