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SUMMRY REPORT OF THE EXTERT’S MEETING
» ON WOMEN IN JUSTICE SYSTEM v

- January 19-23, 2002, Kyoto

The Asian Women’s Fund _had convened an Asia-Pacific regional meeting of experts. in
Kyoto to share, discuss and learn from each other information about the situations of
women in judicial systems. The focus of the meeting was to highlight the situat'i_qn of women
both as victims and as accused under the legal system. The participahts brought with them
‘the wide-ranging experience both from the civil and criminal court proceedings from their
countriés. The participants shared the best practices followed in their countries in order to
ensure that the legal system is made accessible to women. On an average women are
found to be poor, less informed and vulnerable. The participants drafted a declaration
requesting the State authorities to take certain steps in order to provide better protection to
women through the legal and justice system. '

Proceedings
- Opening Remark  Prof Yozo Yokota

He welcomed the participants and explained the theme of the series of meetings that have

y -

been held under the broad spectrum of ‘Women and Justice’.» He explained that the main

topic for discussion for the current meeting is ‘'Women in Civil and Criminal Court
Proceedings’. This topic was to be approached under following sub-headings. ‘

a. women as victims
b. women as suspects . : A o
c. women under the court proceedings ' . -

\
Session One
Ms Leila Zerrougui A
Presented her paper on * Women Victims in criminal cases and court proceedings’

She emphasised that the weaker social status, ancestral disadvantages -and the structural
disadvantages contribute for the victimisation of women and weakens their position under
the criminal legal system. She highlighted the ir)cépacity of the Algerian Criminal Justice
System to assure a fair treatment and effective protection to women in the penal process.



‘She also suggested some recommendatlons to improve the judicial treatment of women
under the criminal justice system.

She particularly mentioned the incidences of ‘Protective custody of women’, which has
been a concern for both the Special rapporteurs on Violence Against Women and on
_Mlgrants This is a phenomenon under which women are placed under protective custody
and placed in jails and m|xedQW|th other criminals. This was primarily done to protect them
from being trafficked. Also in some Muslim countries, women after completing their prison
term are not in fact released, because a male family member does not come forward to take
their custody. This further aggravates the sufferings of women. During discussions the
participants shared the hurdles faced by women while accessing.the legal justice.

An experiment has been carried out in the Philippines where, while a woman victim is
narrating her experience in the court the accused is not present (physically) in the same
- room. But she knows that he is present elsewhere and is also watching her while she is
narrating. This arrangement helps in reducing the traumatic experience of the court
proceedings. In Sri Lanka, the testimonies of women victims are video recorded and the
same are used in the court proceedings. Generally the experience of a cross-examination
can be very unsettling for a woman. It is therefore essential that the lawyers and judges are
sensitised towards the experiences of women and also understand how best they can help
women victims in protecting their rights '

In civil law countries, the victim and her lawyer can take part in the proceedings both in the
civil'and criminal matters and not participate only on being invited by a judge unlike in the
adversarial court system. However in Malaysia, a woman may not even be authorised to
take the matter in the appeal. In fact she is.not a full participant in the court proceedings. \

In Japan the prosecution for rape or sexual abuse can take place only if the woman
approves and gives consent for the prosecution. Sometimes other members of the woman
victim’s family can also object for such prosecution. However if the victim were physically
hurt then a prosecution, irrespective of the victim’s permission, would follow the complaint. -
In cases of eve teasing, the police in the past did not take cognisance of such complaints.
But now the police are taking this matter seriously. It is brought to the courts and the court
then decides the case on merlts '

The police can arrest the accused for a period of one month before trial. In Algeria no such
consent for the prosecution is required from the victim. Since rape is the crime and hence
will be prosecuted. But such agreement is needed in the case of adultery. NGOs helping the
victim can assist her during the prosecution. In order to protect rape victims, the rape case
could be reported by the victim within 5 years since the incidence. If the victim is a minor
then the permission of the parents is expected. In Malaysia, no permission is required in
case of rape cases since it is considered as a crime. However the situation in cases of .
incest could be even trickier. Where the parents do not believe the victim’s narration how



would the minor victim seek permission of the parents? Further a minor victim may be
traumatised if pressurised within the family to withdraw the prosecution.

In Hong Kong every crime is a wrong against all the society, it does not require the
permission of the victim. But if the victim does not cooperate then the success' of proving
the case in the court would to be difficult. The attempt is to remove as many' unnecessary
hurdles in giving evidence as possible. The police must take cognisance of the complaint
once it is made cogently. However the success of the case and punishment to the accused
will depends on the offence being actually reported. In many communities such offences
may not even get reported due to fear of being ostracised by the community or may hurt the -
family pride. ' |

In some countries, extra-territorial jurisdiction is upheld in cases of trafficking matter.

In Algeria it is possible but not practised. Any citizen committing any oﬁénce anywhere can
be tried in Algeria provided the offence is not tried in any other country.- The principle of -
double jeopardy or any other agreement between the different countries may prevail against
‘the extra-territorial application of Algerian law. Most of the Common law countries do not
encourage. extra territorial operations particularly when their enforcement is diﬁicullt.. In
Japan, particularly in cases of sexual éxploitation of children the NGOs are pushing for the
extra territorial operations. But the police are not too eager to extend their operative areas.

Session Two
Ms Zarizana Abdul Aziz :
Presented her paper on ‘ Women Victims in Criminal Cases and Court Proceedlngs

She'emphasised that it is important to look at the woman'’s perspective as a reasonable
person’s. approach and rather than a reasonable man’s perspective. Since the man’s
perspective is proved to be different than that of the woman'’s.
In Malaysia, in case of a married woman, she can sue her husband only for trespassing her .
property and not her person. He can continue to harass her with physical abuses.
Further a woman is made to carry the burden of the family and community honour even if-
she is victimised in the process and is attacked by men. In case of a rape, the law requires
that there is a forced intercourse. However many times when the rape is not for intercourse
and is carried out with many different intentions, it is still experienced by woman as rape.
'Further the law does not recognise repetitive crime, which is a common factor in most of the
domestic wolence cases. '

In Hong Kong, the question of marital rape poses some difficulties particularly when the
rape is regarded as a non-consensual or unlawful sexual intercourse. In a marriage, the
woman is expected to have given non-revocable permission for intercourse to the husband.
Without amending the law, the court has already established the point of law on it.



" Unfortunately, the pelice have not heard of this legal interpretation.yAnd it is important for
the police to understand the law so as to enforce it. In Sri Lanka, marital rape is not
recognised, and recognised only if the husband and wife are legally separated.

While in Algeria, unlawful intercourse is the ground for rape but the point of reference is
“whether there is any violence. Abnormal sexual inte(course, is regarded as marital rape if
the husband forces 'it on his wife. In some situations a repetitive action. is essential for
“proving the offence. The concept of marital rape. is mcorporated in the Ph|||pp|nes law
|rrespect|ve of the judicially separated.

In Japan a new law has been,passed to address the matter of domestic violence. However
in another case the court has given a decision upholding the married woman'’s duty to give
consent to_her husband for sexual intercourse. If for the reason of violence she leaves the
home and seeks shelter else where she is asked by the court to go back to the home and
discuss the matter with her husband and later proceed for the divorce. Marital rape is yet
not a recognised crime in Japan. The Domestic wolence Act can make it possible to |nclude
such acts under the notion of spousal violence.

Ms Saama Raiaka_rulna
Presented her paper‘cjn ‘Honour crimes and Honourable Justice’

. In cases of honour killing the concept is being widened to include marrying a person of
-one’s choice by the woman, having a boy friend, request a song on radio etc. Here
generaIIy a woman is klIIed and sometimes the male member is made to compensate the
gir’'s family in lieu of his life. Sometimes family members instigate or pressurise the girl or
the boy to commit ‘suicide. Honour killing is found to be not restricted to Muslim countries’
alone. Women do not enjoy the option for seeking justice, their life is taken away and there
is no remedy. The family members get a very minor punishment for being engaged in
honour killing. There is absence of any support systems in order to protect the victims of
honour killing. International law needs to be developed to respond to this violation,
particularly when the State fails to take cognlsance of such actions, which were taken in .
private.

Honour killing is a serious crime but not much is being done to address this issue. The
surprise element seems to be worklng in favour of men who are engaged in honour killing.
This crime is looked at as a crime against society and family and not against the woman.
victim. Therefore in the process of protecting the society or a family, the individual victim is
forgotten. The State must realise its responsibility in addressing this crime end. it needs.to
“be condemned. There is need to educate peeple In many such cases the provocation is
not grave and sudden and the actors were aware of the situation. Honour k|II|ng |s a
. premedltated act. ‘ T



In Philippines, a practise of destierro is applied-by the courts, where, a person is restricted
to a specific area as a punishment for having killed his wife when found to have had
intercourse with another man. Many times if the woman reacts violently to the abuser, then
the courts do not necessarily look at them leniently and were sentenced to imprisonment.
Some times women may find the need to seek refuge in an other country in order to save
themselves from persecution from domestic violence or honour Kkilling. The burden of
‘proving this killing as an honour killing may be difficult. There is an urgent need to sensitise
judges and the community towards this practise. This practice is believed to be.based on a
strong patriarchal value, It further perpetuatés through religious fundamentalism, which
- sanctifies the process and makes it difficult to be eradicated. '

Ms. Mayumi Taniguchi - -
She presented the paper on ‘Situation.of Japanese Women in Criminal Courts in
relation to Sexual Offence’.

She reiterated that the police, judges and the society have several prejudices regarding the
rights of women. Many times the sexual history of the victim is taken into consideration
while deciding the case and later while declaring punishment. Further, the decisions of the
court indicate that they do not believe in the statements made by women during the court
proceedings, either as victim or as suspect. There is special need to understand women. In
Japan the concept of marital rape is not yet recognised. However recently a gender
sensitisation programme has been undertaken in judicial tralnlngs

Gender sensitisation needs to be made an integral part of the normal educational systém at

all levels. It should be brought to the notice of all that the attitude, which is based on gender

discrimination, is a wrong attitude. However most of us get indoctrinated- from the very

. beginning and therefore the need is to focus on respect for all. The media- must be

encouraged to serve proactively. The problem becomes acute when the crime is that of

. incest, when the girl does not understand that the act is wrong and does not reallse that it
was wrong till she is grown up. : ‘

Session Three

Judge Lita T. Genilo
Presented the paper on ‘Civil Cases and Women in Courts’

The Philippines does not have law for divorce due to the strong influence of the Catholic -
Church and tradition. bound society. However there are many cases of annulment of
marriages by women, under the broad framework of incapacity (physical and mental) of the ;
husband to fulfill marital responsibilities. The woman has to support herself after separation
and annulment. Sometimes the courts declare a marriage void. All court declarations can



be issued through the expensive court proceedings. However there is a practise among the
spouses to enter into some informal agreement in order to ascertain definitive relationship
regarding the property acquired during the marriage. Presently the practise is well
established to regard that all the property acqunred during the marriage belongs to the
spouses equally. '
The major impact of annulment of marriage is that the children born in that relationship are’
regarded illegitimate. However in cases of adulterous relationships, the protection on
property and custody of children is determined on the basis of the best interest of the child.
Under Muslim law, the adulterous relationships are all illegal and the existence of the
‘children is not recognised. Generally, an illegitimate child gets half the share in the father’s
property but that is being changed in Japan. In the Philippines they get half share in the
property but may use the father’s name unlike the practise of the earlier time when such a
child was to.use only the mother's name. In India all children are deemed legitimate but the
marriage may be illegal. In cases of adoption a woman can ‘adopt.a child but if she is
seeking husband’s name for the child, the family has to consent for giving the name.

[ ]

Dr. Nirmala Pandit
She presented a paper on ‘ Women and Justice: Indian Expenment wnth Family. Court’

She shared information about the Indian‘ experiment with the family courts. These courts
were introduced to protect and preserve the family as an institution. One of the objectives of
. these courts is to emphasise on. conciliation as a tool for settlement of dfsputes. In matters
- of divorce, maintenarice and custody of children, women are disproportionately affected to -
their disadvantage. And it was expected thatthese courts would give necessary confidence
and support to women. There was a move that the lawyers could. be prevented from,
operating in these courts and the matter could be carried out without the intermediary of the
lawyers. However it soon proved to be a difficult task, particularly when the large number of
women are still illiterate in India and understanding and grasping the legal language is far
oo technical even for the literate litigants to manage court proceedings in the absence of
lawyers. This court requires that the counsellors and social workers handle all matters
before any legal action is taken before the judicial officials. Some times this stands out as a
hurdle and a delaying mechanism, particularly when the parties have reached a stage of
‘irrevocable breakdown’ of marriage. Further the counsellors too are not very sensitive
towards the interpersonal relations and the impact of the dispute on members of the family,
including children. Even in these courts not all the judges'are sensitive towards the
sufferings of women. It was felt that the judges, lawyers and counsellors need to be
sensitised in order to give the true interpretation of the letter and spirit of the law.

 The family court in Hong Kong is very encouraging since conciliation provided the most
needed time for the parties to re-think and reconcile between themselves. There was a
thought that the counsellors role be reduced, however it proved to be beneficial and hence .
" continued. ‘



" In Japan the divorce is granted when the parties mutually agree to do so. However in reality
the parties are not equal in decision-making process. Women are weaker in the family
"matters including decision-making activities. The law has been outdated particularly in
regard maintenance and custody of children. Generally the burden of preserving the
marriage lies on the woman. Mother gets the custody of their children. Most of the times
even during the marriage, the property of wife and husband are kept separate. But she does
, not get equitable share in the pension of her husband after the divorce. -

In Algeria separate ownefship does not exist since the woman is not generally the earning
member. Her contribution to the matrimonial property and home is. not recognised. Under
Muslim law it is difficult for a woman to get a divorce. Under this vulnerable S|tuat|on she
continues to stay in the abusuve marrlage ‘

Ms, Margaret Ng

She presented a paper on ‘Legal Protection for Vulnerable Groups of Women in Hong
Kong’

She emphasised that the women are. not only discriminated but they suffer
disproportionately due to their vulnerable position in the society. Large proportion of foreign
domestic help that comes to Hong Kong is proved to be most vuinerable. Many of them are
in Hong Kong for a long period of time, and are protected by labour laws, e.g., they are
-covered by minimum wage, which is. a protectionist move. This minimum wage is not
necessarily a living wage. Such-workers cannot take the matter to the court till they resign
form the work. But if she resigns then she cannot work during that phase of the pendency:
of the case. This further adds to her misery.

Session Four

The participants deliberated and adopted a declaration.




KYOTO DECLARATION ON
WOMEN IN JUSTICE SYSTEM

LEGAL STRATEGIES

‘A.__Substantive Law |

1.

dlscouraged

Protective Custody — Women should not be detained against their wishes in the

name of protection from trafficking and similar abuses

Concept of men as guardians of women — Adult women should not be released from
detention only into the custody of their male guardians.

Personal Laws — Same grounds should be available to both husband and wife in
seeking divorce and annulment of marriage. : .

Victims’' consent to prosecution as practlsed in certain countries should be

Laws which affect women must recognlse and respect women'’s perspectlve
Honour should not be a justification-or a mitigating factor in crime against women.
Marital rape should be recognised as an offence.

In case of custodial rape there'is a presumption that the person responS|bIe for her

- custody is accountable.

10.
11.
12,
13.

14.

Victims of violence against women in particular women victims of socio- reI|g|ous
offences should be granted asylum.

Domestic vio'IenCe should be recognised as separate criminal offence.

Spousal violence should be broadly interpreted.

There should not be any distinction between legitimate and illegitimate children. .
They should all be entitled to the same rights whether they are born within or outS|de

the wedlock.

Concept of matrimonial property and matrimonial home should be evolved in matters
of divorce and malntenance ‘

Functlon of famlly court should include the protectlon of individuals constituting the
family and not merely preserving the family as an institution and encouraglng
reconciliation of the parties in familial disputes.



15, Impediments to vulnerable people including women in accessing justice should be
removed e.g. court and legal fees; linguistic barriers, delays in proceedings,
systemic biases, etc.

16. Responsibility in protecting family should lie equally with men and'women.

17. Laws must be promulgated to give effect to government’s international obligations
under the United Nations Human Right instruments and in particular to remove
discriminatory laws against women.

18. Special provisions should be made to protect women VICtImS of V|olence particularly
against intimidation, reprlsals S

B. Procedural Law

1. Evidence — Women should be encouraged to come forward to report and give
evidence against perpetrators of crimes against women by ensuring protection and
freedom from fear of reprisals, before, during and after the trial e.g. presentation of

- evidence through video recording, in camera, non-disclosure of identity, absence of
perpetrator during testimony. ‘

~ 2. Evidence — Sexual history of victims of rape and other sexual crimes should not be
reIevant in establishing the crime by the perpetrator. '

3. Corroboration — Corroboratlve evidence of violence should not be required to prove
rape and other sexual offences. :

4. Victim and her counsel should be allowed to participate in criminal trial.
5. Extra-territorial jurisdiction — States should be eneouraged to extend jurisdiction of
domestic courts beyond territorial limits in cases of crimes committed against

women by citizens outside their country provided it does not breach rule agalnst -
double ;eopardy

C. Enforcement

1. Police and enforcement officers should be sensitised and encourage to take
immediate. action in cases of violence against women.

NON-LEGAL STRATEGIES

1. Sensitising the communlty partlcularly the men to accept legal responsnbllnty of
maintaining wife and children. :



Encouraging sense of respect for men and women equally.

Sensitising lawyers, prosecutors, judges, law enforcement officials, medical officers,
and members of society on the need of special protectlon to women as vulnerable

group.

Sensitise and encourage media to take a pro- actrve stance in protecting women and
against negative portrayal of stereotypes .
Encourage partnership between government and NGO’s to make 'justice more
accessible e.g. shelters, legal aid, accessrble and trmer legal advrse support for
victims and witnesses.

Encourage research and coIIection~_'of data in order to evaluate support for
vulnerable groups of women and appropriate legal reforms. '

_10_'_



Women Victims in Criminal Cases and Court Proceedings

Leila Zerrougui
Magistrate, Member of't.he UN Sub’ Commission and of the Working Group on
' Arbitrary Detention, Algeria_

A Introduction:

The question of criminal victimization of women and their status in the criminal
justice syStem and more’ particularly in the penal process cannot be dealt with efficiently
without taking into account some fundamental problems which weaken women more than any

-other victims when they are‘_confr'onted to the complexity of the criminal proceeding.

These problems are.telated to the weakness of women'’s position due to the
precariousness df_ their ‘social 'status, the ancestral disadvantage and to the .strl'ictutal
~~ discrimination that they are subjected to within the family- and the so(:iety‘ and wh‘ieh the
administration of j_ustice reproduces in its normal operating. This inferior treatment of women
and its consequent fragility engender a specific crimihality that targets women-and little girls.

The criminal justice system badly apprehends or ignores this sexospeC|f|c cr|m|naI|ty because

of the historical and worldwide d|men3|on of violence endured by women and of both the

sociological and psychological erroneous perception, which does not aIways recognlze the
criminal aspect of some gender specific forms of violence targeting women

To this erroneous pe'rception of criminal victtm'ization of women, are added some
- structural problems related to the organization, the operation of the criminal justice system
~and to the status of the victim in- generaI in the penal process espeC|aIIy ‘when the victim

beIongs to a vulnerable or underpnvnleged social category

In order to apprehend efficiently the problem of worhen’s,'victimization and suggest -

concrete measures which can help to improve the judiciary treatment of criminality especially

! See, in this regard,‘ the publicatidn of the opinions of Women's Status Council in Quebec: In order that the
unacceptable cease: “Pour que cesse I'inacceptable”. Bibliothéque Nationale du Québec ISBN. 1993,



the one directed against both- women and little girls and to assure then an effective protection

in _the field of crime prevention and criminal justice, we will tackle the subject as follows:

We will devote the first part to the position and status of the victim in the national
cnmlnal justice systems ‘ _

In the second part, we wil highlight the incapacity of the national crlmrnal justlce'
systems to assure a fair treatment and effective protection to the vulnerable people focusing
on specific problems wo‘men meet in the penal process. |

To conclude, we will undertake recommendations of concrete measures to improve

the judiciary treatment of women'’s criminal victi_mizatioh.

The victim’s status in the Penal Process.

The victim‘has long been considered as a third party in the penal process in
practically all-legal systems, sometimes she d_oes'not even constitute a part in a trial. Three
' syStem_s appear in the national legal framework. | ‘ |
- Insome laws, thevvictim cannot perform the civil action to sue for damages before |
‘penal jurisdictions, even after the prosecution has already submits the case to the Court. She
is even considered to be an ordinary witness in the trial and consequently, she has to take
oath once she will testify, It is the case for example, in English, Canadian and American laws.
Meanwhile, she cannot take part in the hearing debate. It is hardly, and even an exceptlon if
the judge sometrmes grants her satrsfactlon
- A second legislation group recognizes the rrght of the V|ct|m to sue for damages
before the penal jurisdictions only if the public prosecutor has. already mstrtuted the
prosecution. Such a legal system is adopted in ltaly, Switzerland, Germany and the
l\(l'etherlands; Thesevsystems are in general assorted with a suitable particularity to the victim
who, in cases of pending without any further follow up by the'prosecution, can submit the
matter to the appeal court so that the latter could order the public prosecutor to prosecute.
- We can furthermore re-attach to this second group the systems in force in the
Eastern European countries in which the victim can fulfil several functions. The victim can be

a personal prosecutor when the proceedin'g cannot be undertaken without her intervention.



She can be a subsidiary prosecutor acting at the sides of the public prosecutor, but who can
. be allowed by the court to pursue the proceedings in case of prosecution’s withdrawal.

Finally, the victim can adhere to the trial by performing the civil action after the public
prosecutor has instituted the pro’secution'. She may obtain damages afterwards:

In short, in some criminal justice systems (France, Spain, Belgium and Arabic laws)
the victim can act at the same time by action meaning that she can cbmpensate the .
non-action or the deficiency of the public prosecutor and brings the case to the court or she
can act by intervening, that in to say, she adheres to the trial after it has already commenced
by the public prosecutor.?

As for the Arab countries and separately from the strong influence of the French
system, one as to focus that in the Charia’a iaw, the victim and her family play a very
important traditional role in thé criminal proceeding. The survivals of this traditional role are
‘often used nowadays, against women'’s interest when they are victims of domésﬁc violence or

of “honour crimes”.

We should therefore, precise that the fact of redbgniiing to the victim the rig'ht' to
' 'open a criminal procéss does not mean that she is considered as a prosecutor,- since its
| intervéntion is desi'gned’ not to évoidA the impunity to.crimina’ls,‘bljt only to permit her to act as |
a plaintiff before a criminal court and claim damages fo} a prejudice caused by an offence.
This brecision is‘grevajt, as far as the victim's rights in the penal process are limited to
- guarantee her this finality. The victim is not allowed to oppose or to contest a release, a
lenient sentence or all other measures of clemeh.cy granted by the court to the accu‘sea.,
As a 6onsequence, even in the most favourable judicial systems, the positibn of the
victlim in the penal process stays seconds, the thing that obvijous'ly influence 6n her rights and
on her perception of justice. It is proved, therefore, thrqughout-the opinion poll .and the
'fesearches thét'v_ery often the victims are not satisfied with the perception of their cqrhplaints
by jusﬁce and the way they are dealt with in thé criminal justiée system. The victims often

describe the penal process as a traumatic experience.

? See Jean PRADEL : Procédure pénale.comparée dans les systemes modernes: Rappbns'de synthé;e des
colloques de I''SISC, sous la direction de Chérif BASSIOUNI. Editions Erés France, 1998.

tod
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' Meanwhile, and at the instigation of the international law, the rights of the defendant
continue to be consolidated to lead to a real instability in the pehal -process, between the
protection: of the rights reeognized to the victim and those devoted to the rights of the’
defendant. This is how and unlike the violations of the defendant’s rights, which often Ie_ad.to
the nullity of the proceeding, the non-obé'ervation of the victim’s rights does not-compromise
at all the exit of the proceedings. It neither |nvolves the inadmissibility of elements of evidence
nor.prevents an acqumal ‘"The penal proceeding as such does not prowde for any system of
-sanction in cases of non-observation of the victim’s rights. '
A _ .
: The .status of the victim in the criminal justice process.began to.be consolidated:in
1985 with the adoption by the United Nations General Assembly of the Deelaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power. This Declaration guarantees to
the victim the right to attend the trial, to be assisted by council.and informed of the progress of

the proceedings, and to participate in the deC|S|on making process.

The case Iaw of the Internatlonal Criminal Tribunals for the. former Yugoslavia and -
for Rwanda and the Statute of the International Cr|m|nal Court have introduced new
guarantees for victims of the most serious crimes.? SQme other binding mternatlonal
instruments have come to strengthen the rights of certain vu\I'nerabIe victims including women.
These are. notably the United Nations Convention ‘against Transactional Organized Crime
and its two additional protocols; namely the . Protocol to Prevent, Suppress and to Punish
Trafflckmg in Persons Especially Women and Chlldren and the Protocol against Smuggling
of Migrants adopted in November 2000 by the General Assembly. These instruments have

not entered into force yet.

Thls posmve evolution has brought the majority of the countries to start identifying
and defining, .in their cr|m|na| justice procedure the rights of the victims and to establish
mechanlsms and legal framework, which take into account the fundamental elements of

equal treatment with regard to the victims as enshrined by the international standards.

® The many decisions taken thus far, especially by the Intemational Criminal Tribunal for former Yugoslavia, have
given the international courts the opportunity to develop a constructive case law that réflects the will to ensure
effectiveness and may constitute a model for the national criminal procedure. The contribution of this case law
includes the protection of the victims and witnesses by the non-disclosure of their identity. See articles 69 and 75
of the Rule of Procedure and Evidence of International Criminal Tribunal for the former Yugoslavia.

!



However, as in the case of other norms and provisions, it is in-terms of application and
practice that the deficiencies and the difficulties appear especially when it is ‘a matter of '

protecting vulnerable or underprivileged people.

The precariousness of the rights and the protection of women as.vulnerable victims in

the penal process.

As for all the people belonging to vuinerable disadvantaged social categories; the
- women’s rights are precarious and their protection stipulated in the legal standards, is often
- theoretical and ineffective. When they. are ‘vic’:tims’,of criminality. and when t,hié criminality
~ derives from.an ancestral and structural infefior'treatment, of WOmen, it produces a‘gender
_speciﬁc criminality, which makes of women'and little girls targets. This criminality appe'ars"
through different forms'of violence dlrected against women: in the family: domestic violence,

marltal rape, honour crime, incest... “in society and. at work: war agalnst women-in armed
conflicts, aggressions, verbal, physical. and psychological  abuse, .sexual harassment,

trafficking, pornogfaphy and the exploitation of prostitution and misery.’

This criminality is often badly dealt with by the criminal justice system because of the
historical and worldwide dimension of - violence undergo-ne‘ by women and -of both its
erroneous sociological and psychological perception, which. do not-always recognize the '
criminal aspects of certain forms of violence targeting women such as marital rape,l sexual
harassments and domestic violence. This fragility bf the status of women is worseneq by the
complexity of the penal process, the 'vulnerability of the victim’s status in géneral- as

* mentioned above and the discrimination in the criminal justice towards vulnerable people. -

This dxscrlmlnatlon as known is often closely linked to the pattern of injustice, '
structural inequalities and the inferior status of some social categories. The potential victims
of discrimination are well known and the ineffectiveness of a criminal justice, whether passive,

“colluding or incapable because of a lack of legal and/or materials resources, has often been



denounced by. experts treaty bodies and other mechanisms set up by. the United Natlons

system to report on the human nghts sﬂuatrons worldwrde

~ This trend may be explained partly by the fact that in- mcst countries, the criminal
justice system does not have the necessary Iegal and materlal resources to enable it to avoid -
-reproducing the discriminatory practices based on socio- economlc cuIturaI ethnic, national, -
political or material characteristics that exist in all societies to an extend or another.
Sometimes the discrimination is institutionalised in criminal statutes; rules of procedure and

penal policies.

Concerning women, the criminal justice system is often criticized because it is
_incapable of protecting them from violence and of securing them fromrepeated ‘violations of
their rights. The insufficiency as well as blanks in the legal framework 'is‘numerous;f’ It
c'o'ncern's mainly the non-criminalization, in certain countries, of certain gender specific forms
of violence, of discrirninatory charges' or penaltties, of mitigations or extenuating
circumstances based on discriminatory grounds.with regard to women and some of
conditions applied always-in- discriminatory manner, for ‘recei\ring certain complaints :or -for

establishing certain facts.

- To these grievances are added attitudes often marked by'sekism of policemen,'/
prosecutcrs and judges. In many cases,-Women victims denounce the fact that they are not
heard, not believed, not understood. The unavailability or. ineffectiveness of the recourse
procednres and remedies related to the fragility of the social status of women, the ignorance
 of their rights and their lack of confidence in justice that discourage women‘from taking legal

action against perpetrators.

Amongst other barriers, the threats of reprisals when they are V|ct|ms of domestic -
violence-in all its forms or when they have to face the powerful ring of transnational and '

organized crime.

“ See the various reports of the Special Rapporteur on violence against women, its causes and consequences,
Mme Radhika Coomaraswamy and in particular, the report on violence against women perpetrated and/or
condoned by the State during timés of armed conflict (1997-2000) (E/CN.4/2001/73) and the report on the Special
Rapporteur’s mission to Bangladesh, Nepal and India. (28 October-15 November 2000) (E/CN.4/2001/73 et
add.2)



This organized and transnational criminality, which makes women as a target, has
now reached worldwide proportions. This phenomenon affects countries in different ways and
leads vulnerable women to sexual exp|0|tat|on and delinquency These vrctims suffer from
various formsof ill treatments such as rape, aggressions and a restriction to their freedom,
| handled and manipulated by traffickers “and procurers. To crow all, the authorities of the -

ccuntries in which they. are brought, treat them frequently as delinquents.

When the trafficked,women are in an illegal situation in the host country and they
apprehend the return to their native country, the risk of being expelled immure them in silence.
The insignificant number of Iawsuits brought againsttraffickers is instructive, when.compared
to the reality of the phenomenon. Very often, it is the victims who are arrested and deported,

while the traffickers continue to operate with |mpun|ty

The national practices show that in all these cases and even when remedies are

o exercrsed the slowness of the ]udrcral system dlscourages women. The recourses, are

_uncertain and have little chance of being successful either because justice tends to consider
certain forms of violence against wemen' (domestic and marital violence) as 'psyc‘:hological .
problems, the thing which is conveyed by a reduction ot their criminal character and the
adoption.of a Ienient attitude towards their perpetrators,‘or\either, because of the fact_of ﬁthe
permanent sterectypes .concerning deliberate provocation or responsibility .of victims in the
sexual abuses and the exploitations of prostitution. Sometimes the victim refrains from
reporting to.justice because she is unable to establish the veracity of the vfactsﬂalleged,'or

because she frightened.

It is true that it is not easy to confront ones husband, father, boss or powerful ring of
organized crime, nctably\when the victim cannot afford the service of a good lawyer, as is
often the case. In certain criminal .justice procedurei, the apparent marks of violence and the
medical certificates are not sufficient. The level .cf' proof is often very high, sometimes
requiring eyewitness, poiice conviction, caution or court order, that is to say, impossibility to

* demonstrate the truth of the alleged facts, notably, in marital violence or sexual abuse.

Experts who have dealt witch these questions are-unanimous'; they say that inall the

countries of the world, criminal justice is often incapable of protecti'ng women against these
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forms of criminality. In certain situations, the victims may be reluctant to report violence for ;
fear of being stigmatised or punished, because in some countries, the plaintiff for rape who is
" unable to 'brin’g eyewitnesses risk to be sued for adultery. In other countries, ‘they recourse to
drastic measures and prejudiéial practicés to the women’s-ri'ghts'to composite the incapacity )
of criminal justice to combat certain forms of male criminality. It concerns, notably, the
so-called “protective custddy” to rescue women at risk of being victim of ho.nour crime,

prostitution-or trafficking.’

_ This is why, and to improve criminal justice system efficiency in dealing  with
. crimina|itythat takes women as targets'and-guarantee them a fair treatment and an effective -
protection of their rights as stipulated by the international standards concrete measures must

be taken at both national and mternatronal IeveIs

Conclusion:

Toi |mprove the judicial treatment of women’s victimization, many actrons canbe taken These
actions need affirmative actrons which are essential to elrmrnate progressrvely the h|stor|cal
injustices and structural discriminations that. women continue to suffer from. Among the.

means to take into consideration we will mention:

* Abrogation of all drscrlmlnatory laws towards women and the cr|m|naI|zat|on of all
violence acts dlrected agarnst them;
. Governments must promulgate specific laws which assure an effective protectlon to
victims takrng into account their weak posrtlon o
* The legal framework has to assure victims an effective legal aid andy an appropriate.
: support during all the penal process inwhich the wdmen’s rights protection associations
and groups are authorized to join the suit laws and to assist the victims in the bre-trial and

trial process;

3 This practice ‘sometimes  used against the willingness of the victims, has been denounced by M™ Radhika
Coomaraswamy, the Special Repporteur on violence against women, its causes- and consequences
' (E.CN.4/2001/73 et add.2).and by M™ Gabriela Rodriguez, Special Repporteur on the rights of migrants
(.E.CN:4/2000/82) in their last respective report to the Commission on human rights. They have also. ask the
Working Group on Arbitrary Detention, to consider this problematrc question, they discovred when they visited-
certain territories and countries under their respective mandate



With regard to the under considerafion measures in the vidtims interest,' the national
, criminaTjustice system and the régional and bilateral cooperation policies, which often
penalize the vulnerable victims and ensure the impunity to criminals, must be
reconsidered. In this effect, it is necéssary that the recoUrse to “Protective cu$tody" as
means to protect thé vicfifns themselves must be voluntary and ufilized as aniultimate |
recourse. Moreover, in any way it must be supervised by a judicial authority and submitted
to appeals. The burden and level of proof to demonstrate certain facts must be
rgbonsideréd too, by the contribution and assis‘ténce of both the prosecutors and police;
The right to restit'ution, compensatioﬁ'and rehabilitation for vié:tims 6f gender specific
offences must be predicted in the penal: process in order to allow victims to instifute ‘
themselves as plaintiﬁg and avoid the costly and aleatory prot:eedings' before the civil.
courts; | | o o |

The criminal justice system has an important role to play to ensure the safety of violence’s
victims and those who are at risk during and after'éummoned in justice. The protection
*.against intimidation acts and reprisals, informatiori of the victims at the time and the
conditions of rélease‘ of their aggressors, and the establishment of tight controls of
'probation fo} men found guilty‘ of viblence against womeﬁ ahd little girIs’ must be : -

.envisage.d and granted by the law.
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. Wen Victims in Criminal Cases and Court Proceedings

| Zarizana Abdul Aziz
Attorney-at-Law, President of the Women'’s Crisis Centre, Malaysia

The Law’s Experience
Women'’s encounter with the law and its court is probably as old as law itself.

As victims in criminal cases, women have often had to face the wrath of cross-examination
not'only over the relevant incident for which accused perpetrators are charged but also
intimate and at times offensive probing of their integrity values and lives. Indeed women’s
liability to exposure of this nature is unparalleled particularly in sexual crimes.

- As perpetrators of crime, women criminals have always had anunfair share of media
publicity. The media_and society at large ap'pear,- to be fascinated -that women are even
capable of criminal acts as if somehow women as -criminal contradicts -the role
circumscribed by society to women. ' o

Thus, although women have had close encounters with the law, yet the same cannot be
said of women’s participation in lawmaking. This paper seeks to discuss the absence of this -
participation which has brought detrlmental effects on women and their treatment under the
law and in its courts. '

Before Law?

Law invariably grows from what was that regulated society, naniely custom and beliefs. As
what is customarily practiced extends over generations, it creates a value system which
becomes hallowed as tradition.

- During women'’s long encounter with the law and its court system, there has groWn a
tremendous body of presumptions and myths surroundmg women that have seeped either
formally or informally into the law.

In any Ianaker’s quest to bring order to sdciety, a lawmaker can only understand his

function from the sum of his experiences. That understanding in turn is shaped by tradition,
values, and their regulation of society. If a person’'s experience is carved from gender



biased perceptlons and discrimination, it is almost certain that such experlence W|II be
brought to bear in the lawmaking processes.

- The role of experience in shaping a person’s understanding cannot be underestimated be it
in-holding arguments, |nterpret|ng facts, reading religious verses or assessnng another
person’s character. - : :

Yet the law has failed to recognise that its perception of what is right and wrong, good and
bad is coloured by the experiences of its participants in the lawmaking process, whether
they be legislators, judges or lawyers, aII of whom were in the past whoIIy and are now st|II
predominantly male.

.Thus loaded with gender bias and traditional perceptions of womien, neither justice nor the - |
conventional and accepted means of achieving justice can be said to be blind. o

Lt

“Reasonable Man”

In setting acceptable standards of behaviour, the law is peppered with’ fefer‘ences to a
fictitious person known as “the reasonable man”. What would a reasonable man have done
in that instance? How would a reasonable man have reacted? Who is this “reasonable
man”? Generally speaking it is that fictitious man riding the Clapham omnibus: Although it is
arguable that a “reasonable man” would include a “reasonable woman®, ‘the -differences
between the sexes either due to b|olog|cal or environmental factors ensures that a
~“reasonable man” cannot be both “man” and “woman’”. ' '

Standards of equality: cannot be construed'on men as a frame of reference but must
incorporate the differences between men and women'. For example, in a sexual
harassment case, the .issue may be whether the conduct of the accused was offensive or
could reasonably be said to be offensive. What a confident maIe_IaWer or judge considers
to be offensive or threatening may not.n‘ecessarily apply to a female victim who is a -
subordinate working late alone with her superior who have made similar remarks.

Thus, when a lawyer says,' “You are a reasonable man, Judge. What would you have

done?’ is he inviting the judge to step into the shoes of this fictitious reasonable person or is
he inviting the judge to deny the female victim's reality? o

Public and Private Spheres’ ' )

! This has been the source of debate on the issue of equality and sameness
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"~ As tradition emphasised that women’s primary role is as mother and Wifé‘, women have
4 traditionally been relegated to the private realm. The private realm is where no eyes should
spy and into which no person should pry. It is wholly regulatéd by heads of the household
who are generally patriarchs. ' -

~ Crime on the other hand are matters of state and thus public concern. When a crime is
committed, the state intervenes in the interest of maintaining security and justice for its
citizens. It is in the public interest that crime be eradicated.

This dichotomy between public and personal spheres has created difficulties in relation to
the treatment of women under the law. For example, when a crime occurs in the home, the
law and its officers may sometimes discreetly look the other way.

For this reason, for a long time in Malaysia, women were denied meaningful remedy for
domestic violence; when érime (a matter of public interest) occurs at home (a private
sphere). In order to obtain an .order to restrain the aggressor, a woman has to dismantle the
“private sphere” and reposition herself in the “public sphere”. By this, if the aggressor is her
husband, she has to divorce him or at least undertake with the court so to do in order to be
eligible to receive its protection®.

Family and Honour

Secondly, it is argued that the.functionality of spciety‘is determined by its ability to keep its
most basic unit, namely the family intact. The family is thus invested with values that are
created and enforced to maintain the status quo. A family’s honour depends on its ability to
“keep such values. As the role of the patriarch is to protect women and the family, women
gradually become the repository of these family values and honour. Whilst women are
expected to be chaste and bure such values are not rigorously imposed on men.

Thus women who transgress family values or tarnish the family ‘honour, whether real or
imagined or whether with or without their participation (as. in the case of rape) are
stigmatised and often subjected to violence. ‘This has resulted ih women and girls being
blamed (and blaming themselves)® even when they are raped. '

In a twist of logic, by focusing on women and honour, it is the victim and not the perpetrator
of violence who is made to assume responsibility for the offence committed against her.

It is thus obvious that honour and chastity are key factors in keeping a woman:-

2 See Law Reform {Marriage and Divorce) Act 1975 where a restraining order is only awarded during dlvorce
proceedings or upon undertaking to institute divorce
® Extracted from case studies from the Womep s Crisis Centre, Penang



;-

*. .ignorant and therefore attrabtively naive (“my:parents never told me about sex”) -.:
* in fear due to society’s tendency to blame women for violence against them;

+ ashamed of having been a victim of violence (“rio man will marry me now”);

* . silentin order to conform to society’s rigorous.demand that a woman be “pure”; and
* without access to justice.

Rape

Given prevalent social perceptions, women may not report incidences of rape. Further,
unless they can be assured that they will obtain fair treatment in court, the implications for
women brave enough to take their cases to court may be nothing-less than destructive.

Prior to the 1989 amendments to-the ‘rape laws*, a rape complainant's evidence in court
may be disregarded if defence counsel can prove that the complainant is a sexually immoral
person. The Evidence Act allowed counsel to bring in evidence of the complainant's “loose
and immoral character” in order to impeach her evidence. In the confusion created over
- chastity, honour-and truth, women who were sexually promlscuous were deemed mcapable
~ of telling the truth. :

Traditionally lawmakers view rape as forced sexual intercourse by a man on a woman. This
deeply ingrained equation of rape to-sex is brought out dufirig an appeal in 1998 by a man
against his sentence for raping his step-daughter. In setting aside the sentence of five
strokes of the cane imposed by a lower court, a High Court Judge observed that there was
no evidence of violence or threats involved thus immediately deconstructing the concept of
_rape as violence agalnst women. s

This link of rape to sex similarly denied the.campaign in Malaysia® to widen the definition of
rape to include insertion of any object into the vagina in the 1980’s. In refusing to widen the -
definition of rape, women’s experience and understanding of rape is yet agaln ignored. For
. women, rape is not made any less by the use of other objects.

Women Accessing Justice

Dispénsation of justice is heavily dépendent on truth. The pursuit of truth. is a serious,
occupation. It is also generally assumed that people will be encouraged or persuaded to tell

4 supra ni

® The campaign by the Joint Action Group (JAG) i.e a loose platform cons,lstlng of several women’s and other
groups against violence against women (VAW) and Citizens Against Rape' (CAR) launched on 1% October
1985 resulted in some amendments to the rape laws in 1989. ‘
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the truth if the gravity of the occupation is-made clear to them. This is thought to be best
achieved if the court atmosphere is made as solemn as possible.

In an adversarial system, the lawyers role in court is to examine and cross-examine -

' wrtnesses in pursurt of this truth. The State and participants in the court process have often

equated the solemn atmosphere, intimidating demeanour of counsels and judges and the
technical and eloquent court language with truth. Dressed in black suits, lawyers make ‘
articulate examiners who cajole, lead and compel witness to tell the truth in their quest to
prove that the truth will provide the facts to support their legal theories and analysis.

On the other hand, many women find the courts particularly intimidating, masculine formal
and alienating. For example, in order to access the court system and bring the aggressor to
justice, the complainant must face and accuse the aggressor in an open and public trial. Yet

‘ family honour demands secrecy and silence. Thus while the law calls for a public trial, social

stigma and family honour warrants that the public be excluded or that the.identity of the
victim not be disclosed. - '

This creates a situation where the demands of the court system and women'’s experiences-
are diametrically opposed. In reality, violence against women is relegated to a dark silent -
and private world ridden with guilt and fear.

It is important therefore to chaIIenge not only the systemlc bias in the content of the law but
as well, the court process.

Change

From the introduction of common law into Malaysia, the colonial masters agreed to 'exempt‘
personal laws which was left within the purview of the traditional rulers. This was on the
basis that the colonisers were not versed in the. local people’s customary and religious
practices, which in any event is a matter within the private sphere. Consequently, personal
laws were made subject to the jurisdiction of traditional rulers, namely the Sultans and
intricately bound with traditions.

The continued applicability of tradition and religious values is idiosyncratic to personal laws.

~ Whilst legislators and the courts readily concede that the dynamism in economy industry

and globalisation and its accompanying stresses require the creation of a whole body of law.
divorced from traditional concepts, they are reluctant to accord the same flexibility in
personal . laws consequently denying the changes experrenced by women and the
dynamrsm in the famrIy



- Still, laws reIati'ng to violence against women were gradually and painfuily amended'mainly :
due to campaigns and lobby. This has however resulted in a haphazard treatment of the
issue of violence agalnst women.

- For example whilst the Domestic Violence Act 1994 ensures that a woman is protected
from violence like assault, causing hurt, false |mpr|sonment a woman is still without remedy
if her husband rapes her. In essence, in- spousal rape, a man can be charged for assault
committed on his wife and a woman can in turn obtain protection from such assault up to
the point before rape and thence, after rape but not for rape itself. '

Due to the peculiarities of the common law, a dynamic Judiciary and enlightened Bar
however have it within themselves to influencing societal perceptrons and correct gender "
biases.

Lord Keith of Kinkel® in quoting Lord Emslie’ said, “Whether Hume meant to encompass in
the concept of a wife’s ‘surrender of her person’ to her husband ‘in that sort’ the concept is
to be understood against the background of the status of women and the position of a
‘married woman at the time he wrote. ... By the second half of the 20" century, however, the
status of women, and the status of a. married woman, in our law have’changed qu'ite'
dramatically. A husband and wife are now for all practlcal purposes equal partners in a .
marriage ... A live system of law will always have regard to changing circumstances to test
the justification for any exception to the application of a general rule.”

~ Take aIso for'example the Singapore decision of Public Prosecutor v N® by his Lordship
"Yong' Pung How CJ who said, “At this junction, | would like to deal briefly with the
prosecution’s subm|SS|on that the trial judge had pIaced undue weight on the fact that the
offences had occurred as a result of a domestic d|spute Although he district judge made a-
passing reference in his judgment to the fact that the offences happened consequent to a
‘domestic dispute’ it was not entirely clear as to _the weight he had placed on this factor in ..
deciding on the sentence. In my view, it would be wrong to regard this as a mitigating factor.
An offence committed against one’s spouse should not be treated any less senously than
an offence commltted agarnst a complete stranger.”
In another paragraph his - Lordship continued, “The respondent had behaved like ‘an '
uncivilised -savage who had no qualms. about mlstreatlng his- estranged W|fe It would
~ certainly be sending out the wrong signal to the public if such a person who physically
. abused and threatened to kill his wife got away with a mere fine. In a marital relationship, it
is inevitable that there will be differences and disagreements between the spouses.

% Regina v.R[1993] 1 CLJ 1 at 3
7 "'S. v. H.M. Advocate (1989) SLT 469
®[1999] 4 SLR 619 at624. :
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However, the parties should not resort to violence to resolve such' conflicts. Spousal
violence should not and will not be tolerated as a normal part of marital life.”

Compare this to a decrsron by a Session Court Judge in Penang involving acid throwmg
translation, the learned judge said, “the specific facts of a case and mitigating factors cannot .
be disregarded. Firstly, the accused has a clean record throughout his long life and is not a
common.criminal ... Secondly it is clear that the unfortunate acts of the accused were a
result of a critical domestic. crisis faced by the accused at the relevant time due to the
victim’s involvement with another man and her demands for a divorce from the accused.”'®

Fortunately on appeal, His Lordship Jeffrey Tan J in enhancing the sentence, was critical of -
the matters taken into consideration by the trial judge, “First, the offence was downplayed —

.~ itwas only categorised as one of ‘excessive violence’. Next it was not appreciated that acid-

throwing is not only a serious offence, but also a heinous and barbaric act as well. ...

Unfortunately , what played Upon the trial court, as if there was this bee in its bonnet, were

the personal factors:- (jjthe respondent s clean record ... (ii) that the offence originated from
a ‘family crisis’.” ' o ‘

Court arguments and decisions that strongly condemn violence and removes justification for
such violence are capable of leading society to review and reassess its gender biases and
discriminatory practices. ‘

Function of Law

- The law sets a standard and establishes the boundaries for what is acceptable behavrour
and what is unacceptable conduct

Effective laws must address two fundamental points. Firstly it must have a deterrent effect
in_ order to prevent unacceptable behaviour. .Secondly, .it must provide victims with -
-meaningful access to legal redress. ' ‘

Whilst on the one hand, a strategy of 'prevention promises to be a more effective and.
economical remedy than after-the-fact legal redress, court procedures must be designed to
encourage victims to come forward, protect the victim, bring out the facts and where

‘approprrate punish the perpetrator when such preventive strategy fails. ‘

‘The examples above has shown that.the law and its processes often do not recognlse
women’s reality partlcularly in its handling of women victims. If accessing the justice system

? The victim approached the WCC for emotional supoon which proved crucial .
+ ' Transiation by author. The grounds of decision was delivered in Malay.
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means that women. are I|abIe to be stlgmatlsed or have their characters unreasonably
questioned ‘and scrutlnlsed in court or by the med|a / society when they- appear in court '
then women will not access the courts.

Reform h

The tried and true method of approaching law reform in Malaysia by groups is by
campaigning and lobbying the state to reform particular laws or policies. This was the basis
for the amendments to the rape laws in 1989, the Domestic Violence Act 1994 and the
"~ Code of Conduct on the Prevent/on and Eradlcatlon of Sexual Harassment at the -
Workplace

Yet, this process has proved to be painfully slow with rnuch negotiations and compromises
sometimes resulting in laws that are either diluted or dissimilar from that lobbied for. -

Malaysia’s ratification of the Convention on the Elimination of All Forms of Discrimination
Against Women has resulted in little if any statutory changes led by the state'®.

Noting that in the common law system, Iegislators are not the sole participants in lawmaking
processes, it is time we balance the emphasis on Iegislation as a tool for changing the law
and social perception with strategies to bring the same effect through arguments and
pronouncements in court'.

It is_'said.that the law may lead or the law may follow. With regards women, the law has
followed in society’'s footsteps and confirmed societal biases and discrimination for a long
time. Now is the time to harness the potential and dynamrsm of the law towards eradlcatlng
gender violence and’ blas

" This Code of Conduct whilst not having the force of law was the first definitive step taken by the Government
to combat sexual harassment at the workplace. A draft sexual harassment bill was submitted to the Ministry of
Human Resources by JAG in Mac 2001.

2 In an-attempt to bring about greater recognition and adoption of CEDAW, the draft Sexual Harassment B/II
refers to CEDAW in its preamble. |
*This can be done through the training of lawyers and court chaIIenges through intervention (if possible) or
. amicus curiae briefs. .



Jil Honour Crimes and Honourable Justice

I3

. : _ : ~ Saama Rajakaruna

_ International Centre for Ethnic Studies, Sri Lanka

" The reality

‘In March 1999 a 16-year-old mentally_ challenged girl, Lal 'Jamil_lé Mandokhell, was
reportedly raped se\}eral times by a junior clerk of the 'chel government department of
agriculture in a hotel in ‘Parachinar, North West Frontier Province, Pakistan. The girl's uncle
filed a cornplaint about th_e\i‘ncident with the police who toek the accused into pretective
.custody but handed over the girl to her. tribe, the Mazuzai in the Kurram Agency. A tribal
- council decided that she hed brought shame to her tribe and that honour could onfy be

restored by her death. She was shot dead in front of a tribal gathering.i(Amnesty1 ,1999,8)

Honour crimes take place in Pakistan (originally a Baloch and Pashtun tribal custom,
honour crimes are now reported not only in Balochistan, the North West' Frontier Province
and Upper Sindh but.also in Punjab plrovin'ce as well), Terkey (Eastern and South- eastern
but also Istanbul and Izmir in Western Turkey) Jordan, Syria, Egypt Lebanon Iran, Yemen,
Morocco and other Medlterranean and Gulf countries. It also takes place in countries such

as Germany, France and the United Kingdom within the migrant communities.’

Honour crimes are usually practised husbands; fathers, brothers, uncles or tribal councils.
- . The killing is mainly carried out by under-aged males of the family to reduce the punishment. -
They are then treated as heroes. The action is further endorsed by their inmates in prison if

they are sent there. The inmates wash these young boys’ feet and tell them that they are

1

! The Nottingham crown court in the United Kingdom in May 1999 sentenced a Pakistani woman and her grown-
up son to life imprisonment for murdering the woman’s daughter, Rukhsana Naz, a pregnant mother of two’
children. Rukhsana was perceived to have brought shame on the family by having a sexual relationship outside
marriage. Her brother reportedly strangled Rukhsana, while her mother held her down. (Amnesty1,1999,4) -
There is also the case of Zena Briggs who had 'married an English man against her parents’ decision to marry
her to a cousin in Pakistan. To this day, a death sentence is hanging over the couptle as Zena s parents have
employed people to kill them. (Amnesty2,1999,8)



now ‘complete’ men. The act is regarded as a_ rite of passage into manhood. But it is not

unheard of for female relatives to either carry out the murder or be an accomplice to it.

It should be stated here that it is extremely difficult to c‘:ol‘lect accurate statistical data on
honour killings in any given community As nono'ur killings often remain a private family
affair there are no official statistics on practrce or frequency and the real number of such .
krllrngs is vastly greater than those reported. Every year more than 1000 women are krlled in
the name of honour in Pakistan alone. During the summer of 1997, Khaled Al-Qudra, then'
Attorney General in the Palestinian National Authority stated that he suspeets that 70
percent of all murders in Gaza and the West Bank are honpur kilings. They are usually
attrlbuted to natural causes. (Ruggi,S) In Lebanon 36 honour crimes were reported between
1996 and 1998, 20 honour k|II|ngs in Jordan in 1998, 52 similar crimes in Egypt in 1997 and
in Iraq more than 4000 women have been killed since 1991. (Washlngton Post Foreign
Service,May 8,2000): The same report stated that between 1996.and 1998 in Bangladesh,
about éOO women were 'attacked with acid by husbands or close relatives for honour related |

incidents, but the number of deaths is unknown.

Honour as a concept , '

Cleansingvone’s honour of sharne is typically handled by shedding the blood of a loved one;
the person being murdered is typically a female, the murderer is typically a male relative,
and the punishment of the male |s typrcally minimal.  Most srgnrfrcantly, the murderer is

revered and respected as a true man.

Honour is a magic word, vrrhich can be.used to cloak the most heinous of crimes.? The.
concept of honour is especially powerfdl because it -exists beyondreason. and beyond
analysis. But, what masquerades as ‘honour’ is reaIIy men’s need to control women.

Honour killings emerged in the pre-Islamic era to control women. These murders are not
based on religious beliefs but rather deeply rooted cultural ones. Famlly status depends on

honour. In a patriarchal and patrilineal society malntalnlng the honour of the family is a

In the English language honour means high esteem, respect, recognition, distinction, prrvnege reputatron or a
woman’s chastity or purrty

/



woman’s responsibility. In these societies, the concept of women as commodity and not as
human beings endowed with dignity and righte. equal to those of men is deeply embedded.
Women are seen as fhe property of men and they have to be obedient and passive, not
assertive and active. Their assertion is considered as an element, which would imbalance

the power-relations in the parameters of the family unit.

Women are seen to embody the honour of the men to whom they ‘belong’, as such th\e\y
must guard their virginity and chastity. Honour killings have its roots in the crude Arabic
expression ‘a man’s honour lies’ between the legs' of a woman’. By controlling women’s
sexuality and reproduction, they become the custodians of cultural and ethnic purity. But,
male control‘extends not just to a woman’s body and her sexual behaviour, but also to aII of
her behaviour, |nclud|ng her movements and language In any one of these areas, defiance
by women translates |nto underm|n|ng male honour. (Amnesty1 1999,5) The woman’s body
is considered to be the reposnory of family honour’. Alarmingly, the number of honour
" killings is on- the rise as the perceptlon of what constitutes honour and what damages it -

w:dens

‘Justice’ meted out

Women are both perpetrators and victims depending on from what side one looks at them.
They have violated the ‘laws’ that govern their communities but tney are victims in the eyes
of human rights activists. The concept of honour and its translation in different societies has
brought about many forms of violence against wornen._

“In Sindh, Pakistan it takes the form of Karo-Kari killings. Karo literally means a ‘black man’
and a Kari means a ‘olack woman’. They are people who have brought ‘dishonour’ to their
families through various forms of beha\)iour. There is no other ounishment for a Kari but |
death. They are more often ritualistically killed and hacked to pieces usually with the explicit
or implicit sanction of the community. In cities and towns, such killings osuaily take place by

- shooting, mostly in private, based more on individual decisions. In Karo-Kari killings, a

man’s honour is only partly restored by killing the Kari. He must also kill the rnan allegedly

involved. But, in reality, as it is the Kari who' is first killed, the Karo hears of the killing and
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flees, In order to settle the issue, en agreement can be made if both the Karo and the man
~whose honour is defiled agree. Buf, jt:Jstice is not sought by finding out the truth and
punishing the culprit. It is done by restoring the balance by compensating for demage The
Karo has to pay compensation to the famlly of the Kari in order for his life to be spared. Not
surprlslngly, the compensation can be in the form of money or the transfer of a woman or
both. (Amnesty1,1999,5) This practice has now even become an industry. Fake honour
killings are committed in order to get compensation or.conceal other crimes. Men kill other
men in murders, which are not connected with honour issues and then kill a woman of their_
own family as alleged Kari to carﬁouflage the initial murder as an honour killing. He may

even go'as far as killing a woman in his.family to lend weight to his allegation.’

Another form of violence that'is inflicted ovn women because of honour comes as a result of
‘Satta-watta’ or ‘addo baddo’ marriéges as it is known in Pakistan or ‘Berdel’ as.it is referred
to in Turkey. This involves a tradition of marriage, which involves the exchange of siblings.
-As it is an exchange of unmarried young girls for a lesser dowry between families, it puts an
additional burden on women to abide by their father's marriage arrangements. If one of the
‘couples that got married in this way decides to divorce, the other couple has to separate as .
well.* Many advocates of honour crimes believe that the more brutal the murde,r'is, the more
honour the famvivly will receive.’ '
It is not only women'’s right to life that is violated because. of honour. Their right to Iiberty
and movement is also restricted if they are endanéered women. The predicament of'.worhenl
of the ‘golden cage’ is anotﬁer form of violence towards women. These are the women who
are being kept in jail in protective custody because their families had either vowed to kil
them or 'tried and failed to kjll them. According to Jordanian law, a womac cannot be
releesed from prison unless a male relative comes to sign for her. Since these women’s

male relatives had rejected them in the first place, they are left to languish for years in jail.

? The case of Amanuliah illustrates this point. Amanullah married a woman who had earlier been fond of her
cousin Nazir, a married man with eight children. As Nazir was unable to obtain consent from her family to marry -
her,-Nazir murdered Amanullah and then killed his own innocent sister and declared the two of them as Karo
and Kari. After a brief prison term, Nazir was given Amanullah’s wife in compensatlon for the supposed
mfnngement of his honour. (Amnesty,1999,9)

* In the case of Shaheen, she was allegedly set on fire-by her husband in December 1998 in a ‘Satta- watta’
context. Their marriage had run into trouble and Anwar, her husband, wanted to send her home. But, Shaheen’s
brother, married to Anwar’s sister, refused to send his wife home as well: Anwar found no other way to remove
h|s shame than to kill his wife. (Amnesty1,1999,6)

® A Jordanian case tells of a man who killed his sister and then decapitated her and paraded her head for all the -
villagers to see. The 18-year-old sister had brought ‘shame’ to her famny because she kept running away from
an abusive husband. (Sati,N)



~Some women even believe that they deserve such punishment.'Some families sign a

pledge not to harm the woman but they kill her nevertheless.®

Many ‘women resort to suicide due to reasons of honour. This could be r)oluntary or
involu,ntary suicide. They may commit suicide because of the social implieations of
_dishonour to one’s self or to one’s family. They may also be invited to ‘commit suicide by the

family and in most cases, they do commit suicide.

“Honour cri'mes are not confined to.Muslim communities only. It occurs in various parts of the _
world. In Brazil, men who Kkill their spouses after the wife's alleged adultery are able to
obtaih an acquittalybased -on the theory that the killing was justified to defend the man’s -
'honour’. Wife murder cases soon came to be defended as crimes of passion. The
emphasis in such cases was placed not on the nature of the crime itself, but on the degree
to which the husband intended to commit it. But, the present Penal Code explrcitly .states
that, emotion or passion does not exclude crliminal responsibility. In order to overcome this .
hurdle, the defence lawyers devised the defence of honour as a new exculpatory strategy.
This brings about the idea that the wife is the property of the husband. In Brazil, there have

. -been contradictory decisions of honour defence.” Not snrprisingly, this defence is rarely
used 'when women are the murderers. This stereetypee men as impuISive'WhiIe women are

not. One 'ef the most well-know cases that deal with the concept of the- honour defence is
the case of Joao Lepes. Lopes stabbed to death his wife and lover after catching them
together in a hotel room. The highest court of apbeal in Brazil overturned the lower and
appellate court decisions of acquitting Lopes of the deuble homicide by saying that
homicide on the grounds of defending one’s -honour.is Iegitimatel But, when the case was
re-tried, the lower court ignored the high court’s ruling and again acquitted Lopes. (Turgut,

P) Such defences, partial or complete, are found in the Penal Codes of Peru, Bangladesh
Argentrna Ecuador Egypt, Guatemala, Iran, Israel, Jordan, Syria, Lebanon, Turkey, West
Bank and Ve,nezuelav. The a'_mtude that a man’s right to kill when faced with adultery has not

- disappeared even in Texas. In‘ October 1999 Jimmy Watkins was sentenced to only 4

8 Sithan, a 35-year-old Jordanian is proud of killing his sister by shooting her four times in the head. Her crime
was to report to the police that she had been raped. Sirhan signed a pledge not to harm her. According to him, .
his sister committed a mistake even if it was against her will. He considers it better to have one-person die rather
than to have the whole family die from shame. Sirhan served only six months in jail. (Beyer,L)

7 A couple were married for sixteen years and all was well until the wife got a job and started to come home late
and refused to ‘pay her.conjugal debt’. The husband killed her and was acqumed on the legitimate defence of ~
honour. The decision was upheld on appeal. (Turgut,P) .
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months in prison for murdering his wife and wounding her long time lover in front of their 10-

. year-old son. ' ' v

Many reasons have been put forward by the perpetrators for these honour killings They

expressmg a desire to, choose a spouse and marrylng a partner of one’s choice are seen as |
- major acts of defiance in a society where most martiagesare arranged by the family, for
divorcing abusive husbands or even if they are raped as they are deemed to have brought -
shame on their family. Not surprisingly, men often go 'unpunished' for such crimes. Mere
allegation is enough. The truth of the suspicion does not matter as what impacts on 'the_
man’s honour is the public perceptio'n.'Ev’en if the crime is dreamt by the perpetrator, it is
enough. But, even .when a woman is proven ‘guilty’, neither the domestic law nor the
various international human rights conventions the states are party to would tolerate the
kind of extra judicial executions .meted to them In a frequ'ently cited case, a teenager’s
throat was slit in the town square because a love ballad was dedicated to her over the rad|o

(T urgut,P) This case shows that any reason is good enough to kill a woman. .

Other reasons include bnnglng food late, for answenng back for- undertaklng forbidden
family V|S|ts etc. These women’s- Ilves are curcumscrlbed by tradlttons ‘which enforce
iextreme seclusion and submlssmn to men. Male relatives V|rtuaIIy own them and punish
contraventions of their proprietary control with violence. It is not necessarily for Iove; shame,
jealousy or social pressure that these crimes are committed. The economic benefits also
play.a major ‘role in the decision to kill a woman. The Amnesty reoort claims that reasons
such as progresswe brutalisation of society, the increased access to heavy weapons the
economic decline that results in increased epr0|tat|on of the honour system for
- compensation and pervasive oorruptlon-have also impacted on the increase -of honour .
 killings. (Amnesty2,1999,31) ‘

Inaccessibility of justice

¢

Honour crimes V|olate many of the human rights provisions found in international Iaw When .

the life of a woman is taken away arbltranly, the rlght to life is violated. Freedom from torture



and ill treatment is violated when women are forced to commit suicide, Iéft in cells
indefinitely and when vérious punishments are given for dishonouring the family. The
perpetrators of honour crimes blatantly violate standards of equality before the law, equal
protection of the law and non-discrimination. The right to marry is also denied to these

women. The lack of an appropriate remedy is a violation in itself.

AIthough_ many of the countries, in which honour crimes take place, are parties to one or
many of the international human rights instruments, they continue to violate those standards. "

The situation is compounded by state indifference and complicity in women’s oppression.

E-ven'when there are domestic laws that make honour killings illegal, the practice continues.
The perception of honour crimes as a violation of the family’s honour and man’s honour and
'n.ot as a harm against the physical integrity of the woman reinforces her unwiIIingnés_s to
cofrle forward "and report the crime. In Pakistan, fhe Constitution - in several articles‘
guarantee gender equality_.8 But, there are IaWs that directly violate these' fundamental rights
‘and thereby condone the custom of honour killings. The law of Pakistan does: not explicitly
sanction honour killings but it does so implicitly. The Pékistani Law of Qisas and Diyat 1990 .
cover - offences relating to physical injury, manslaughter and murder. The law re-
conceptualised the offences in such a way that they are not directed against the legal order
of the state but against the victim. There have been many cases where the sentence was
reduced because the family of the victim dro‘ppéd 'c‘harges. It is common practice worldwide
that public interest is the 6Verriding factor.in the investigation, prosecutiOr; and punishment
for crimes whether they are committed within the family or outside of it. Under international
. norms, victims of crimes are not gqbds»and chattels of their families whose rights can be
dispensed with-at the discretion of their immediate family. Therefore, it is incomprehensible
how the punishment that i; meted out on a criminal can be reduced to half merely because
the family decides to forgive and forget. This gives‘out the signal that it is a family affair and“

' judicial redress can be negotiated.

Another such Iegislation that violates the Pakistani Constitution is section 300 of the

. ¥ Article 25 says, ‘All citizens are equal before the law and are entitled to equal protection of law’ and Article 27
states, ‘ there shall be no discrimination on the basis of sex alone.’ Article 8 of the Constitution states, ‘Any law
or any custom or usage having the force of law, in so far as it is inconsistent with the rights conferred by this
Chapter, shall, to the extent of such inconsistency, be void.’

!/
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_ Pakistani Penal Code that deals with mitigating circumstances. Even though sudden
provocation was formally removed as a mitigating circumstance, the courts have gradually

' reintroduced this provision in their interpretation: of. the law and. have sentenced men
' charged with crimes of honour to lighter sentenoes even when the murderer-did not claim to

have been suddenly and severely provoked.

“Under the 1979 Zina law men and women can be stoned to death or publicly whipoed 100
times Vfor'committing zina (adultery or premarital sex) out such charges are 'brought almost
exclusively. against women. This violates the 'gender discrimination clause and treats
women as second-class citizens by'intimidating them and pre\)enting from demanding their

rights. This also encourages men to abuse women with impunity.

A_Article 98 of the Jordanian Penal Code states that, ‘he who commits a crime in a fit of fury
caused by wrongful and dange'roos act on the part of the victim benefits from a reduction of
| penalty.’” Article 341 considers murder a Iegitimate act of defence when, ‘the act of killing
another or harming another was committed as an act in defence of his life, or his honour, or
somebody else’s life or honour.’ Rights activists argued that this article _'v‘iolated' rhe
Jordania.n constitution where all Jordanians. are eqUaI They wanted to eliminate the item
altogether but now it has been amended so that the rlght to kill has been extended to

women as well. This confirms the prlmacy of honour over life.

In Turkey, fornication, either by women or men, is not defined as a crimi'nal\offence. vBut‘ the
custom of honour killings.is in dlrect contrast to this where the ‘fornicator’ is given a ‘death’
\sentence Furthermore k|II|ng a bIood relative is punishable by death according to Turkish
law. But, -when: it ‘is an honour crime, committed on witnessing an adulterous act or
" suspicion of an illicit liaison and is caused by heavy provocation, the sentence is reduced to
| an eighth of its severity.’ The Iranian Penal Code ‘recognises the right' of a father or brother
to murder a girl found guilty of pre-marital sex ‘by subscribing a maximum sentence: of only
six.months.in j'ail-or a fine’,_ladding that ‘in the case of a husband murdering an-adulterous
wife, there is of course no sentence.’ The Ireqi Penal Code was also amended to effectively

condone honour killings a few years ago.'® The Moroccan Penal Code'in Article 418 states -

° Article 462 of the Turkish Criminal Code.
: ‘? WLUML Newsheet Vol. XI No.1.



that, ‘murder, injury and beating are’ excu’sable if they are committed by a husband onhis
wife as well as the accompl|ce at the moment in which he surprises then in the act of
adultery.” The Syrian Penal Code in Article 548 states the above and further says; ‘he who
_catches .his wife or one of hrs-ascendants, descendants or sister in a suspicious state with
another benefits from' a reduction ot penalty.’ Any Iaw, which provides a defence to a crime
based on gender is a‘violation of human rights and also violates not only 'tnternational
agreements but aIso the equality provisions in.the constitutions of the oountries. These ;
+ specific laws hamper redress as they discriminate against women. The question to be
asked here is if the law does not set the death penalty for adultery, then why should it |

encourage the male relative to deliver the death penaIty for the same th|ng'7

An example of state inaotion can be seen throughout the case of Samia Imran in Lahore, _
 Pakistan, who was killed on 6 April 1999. She was murdered in the office of the AGHS legal N
cell in front of IaWyer Hina Jilani when she came seeking help in .securin\g a divorce from her
first cousin husband who had thrown her down stairs when she was pregnant with a child.
She was also subjected to h|gh IeveIs of domestic vroIence in her 10 years of marriage. Her
mother, lady doctor, Sultana Sarwar, accompanied by Samia’s father-in-law uncIeYunus, :
entered the office with a gunman who shot Samia through the temple. The gunman was '
shot by a police constable doing guard duty at the office while he was trying to escape. -
Samia’s parents wer‘e opposed to her decision to.seek divorce and had gone to the last
extreme of eIiminating her. (Friday Times,3-9 Sep,1999) Although a First Information Report.
(FIR) was Iodged immediately against Samia’s parents, Ghulam (president of the NWFP |
Chamber.of .Commer'ce and Industry) and Sultana at a Lahore police station and the press
- covered the murder and reported it obje_ctively, the administration adopted a policy of delay.
and pre\rarication when dealing with this case. A counter FIR was allowed to be registered
afte'r a meeting with religious leaders. Here, Ghulam Sarwar accused Hina Jilani and Asma .
-‘Jehanglr (the UN Special Rapporteur on extra ]UdICIal arbitrary and summary executlons
and then chairperson of the Human nghts Commission of Pakistan) of abductlng his
daughter while he was away on,HaJ and murdering her-anng wrth his driver. No one was
arrested for the murder of Samia and her parents were able to get bail before arrest. The
| lawyer, Hina Jilani, was atsoforced to seek bail before arrest from the Lahore High Court.
While allowing bail for a month, she was asked to seek a similar bail at the Peshawar'High

| Court. This was an absurd charade of prosecuting the two human rights lawyers. The fact
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that the killing was carried out in the presence of well-known lawyers indicates'that the
_perp'etrators were convinced they were d'oin'g the right thing, were not afraid of publicity and
felt no need to hide their identity as they felt sure that the state would not hold them to '
account. (Amnesty1.,1999,7) There is also some evidence that the investigating authority.
- actually forced the security agency, which witnessed the escape of the killers, to change the
'testimony of the personnel. The police also,forced the rickshaw driver in whoseric_kshaw'
the killers escaped to change his testimony. The police try to act or allow them-selves to be
used as guardians of tradition an‘d morality rather than-impartial enforces of the Iaw. They -
become mediators or counsellors rather than registering complaints and taking necessary
action. The killers are rarely prosecuted and lawyers are very often hired prior' to the
incident for the offender to get a lighter sentence.. Financial corruption also seems to
contribute to poIice inaction before such crimes. If the culprit is convicted, the judiciary
ensures that they usually receivea light sentence, forcing the view that men can kill their

female relatives with virtual impunity."’

This reinforces discriminatory customary norms rather than' securing constitutionaliy
| secured gender equality. Parts of the judiciary and.’even other educated citizens hesitate to
interfere in the patriarchaI structure of society as they beIieve -any such interference will
disrupt society and betray their relrgron Rellgrous rulrngs were issued agarnst the two
lawyers and head money was promised to anyone who k|IIed them. Asma Jahangrr Iodged.-
a FIR with regards to this and aIso called the government to set up a judicial i |nqu1ry headed
by a Supreme Court judge to |nvest|gate cases of honour k|II|ngs But, no actron seems to

‘have been taken on either issue except for decIarrng the act ‘dishonourable’.

After the murder of Samia, 24 senators from the main poIiticaIl parties. in the Senate, signed’
a joint statement condemning the killing and expressed themselves against the hateful and
primitive custom of killing women in the name of honour. The statement later developed into
" a draft resolution for passage though the Senate. But, the majority opposed the resolutron
saylng that the Samla .case was sub judice. The resolution was changed four times to

accommodate the: objectlons The frnal draft asked the Senate to condemn the pract|ce of»

Yina Jprdanian case, a 38’year—old man was sentenced to only one year in prison after he killed his two sisters.
The tribunal said that Mohammad Ahmad benefited from a reduction in penalty because he committed the crime
"in a fit of fury and because he killed his sisters, Kifaya 23 and Nadia 32, to cleanse his family’s honour after
finding a strange man in the house. {Jordan Times,June,1,1996)



honour killings as it was clearly in violation of the law of the land and the Islamic edicts. But
when the resolution was put before the Senate, the ruling party senators and senators from
the NWFP-based ANP .objected to it being tabled. The Senate then voted 20 to 2 that the

s resolution should not be tabled at all.

. The Pakistani representative at the UN Human Rights Commission at- Geneva stated his
. government’s position by,saYing that the government of Pakistan could not approve or
support such hateful practices and promised. that éll efforts will be taken to protect Asma
Jehangir and Hina Jilani. But, the above inaction simply shows that Pakistan is 'not able to’
stand by the commitments it makes to international organiéations and institutions. In 1998
when the annual report 'of'tﬁe HRCP was released, the Information Minister had reportedly
said about allegations of violence against womén and of child labour, 'thesé are a feature of
Pakistan sqciety_, they are not part of any government policy or a consequence of ahy law...’
But, when no action is taken to make women aware of their legal and c_:onétitutional righfs or
to give remedies when those rights are violated, it does become the responsibility of the

state.

. There are only a few support systems for victims of honour. NGOs and other women’s
organisations strive to provide bractical services to protect and assist women in need.
These provide services such as counselling; mediation, help with legal issues and
correspondence with the police, an emergency hotline and rehabilitation shelters for ébused '

women. But, lack of access to such services for most women, lack of resources and
specially trained staff to deal with specific issues result in many problems. Women in these
- sdcieties rarely know their way about in the outside world due to their strict upbringing.'They

_'are unused to publi.c transport; they have n.o money of their dwn; and they are vulnerable to

further abuse when they are moving around alone.

The concépt and prac’tice of honour crimes and the failure to punish the'perpetrato_rs has
resulted in the violation of international, constitutional and Iégal guarantees of women’s
rights. A false valué of honour and the custd_mary domination of women have resuited in the -
guarantee of women’s rights being conditional on many issues. The preservation of these

values at the cost of women’s lives is proudly claimed as the preservation of our culture.
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. State responsibility

The UN Special, Rapporteurs on Extra judicial, Arbitrary and Summary Executions, the -
Independence of JUdges and Léwyers and Violence against Women have expressed their
concern over honour killings and its result in violations of human rights. The state has a dual
responsibility- it is not only required not to commit human rights violations, but also to
prevent and respond to human rights abuses unlike in the past. Systematic failure by the
state to prevent, investigate and to punish perpetrators leads to international responsibility'
of the state. This incIude's. violence against women in the name of honour. Failure to take
measures to prevent and end honour killings, failure to eradicate traditions, which prescribe
honour killings, not attempting to end the impunity of perpetrators of such killings, failure to
abolish discrirhinatdry laws and the failure of the police and the judiciary to ap'ply the law in
an unbiased manner signalling. official indifference _if, not approval of the system results in

state responsibility.

Recently, the UN mémber states were forced to vote on a Netherlands sponsored‘ reyiséd
draft resolution on honour crimes entitled, ‘working tdwards the elimination of crimes agairist
womeh committed in the name of honour’. It was adopted by the Third Committee .on 3
" November 2000. The text declares that, ‘states have an obligation to exercise due diligence
to prevent, investigate and punish the perpetrators of suéh crimes, and to provide protection
~ to the victims and that the failure to do so constitutes a human right.s,violation". The concept
of state responsibility iias expanded in the recent years to include violations' by private

actors.'?

The Committee on the Elimination of Dis'criminatidri Against -Womén confimiéd ‘in the
General Récommendation 19 that, ‘.States may also be responsible for private acts if they
fail to act with due diligence to prevent violationé of rights or to investigate and punish acts
- of violence, and for providing compensation.’*® So-,: although in the international human
rights arena honour crimes against women are understood as a form of domestic'violence
or violence against women in 'the family or community, it éomes within the responsibility of

the state.

2 See the Velasquez Rodriguez Case. (Inter American Court of Human Rights)
¥ See also the Human Rights. Committee General Comment 20, CEDAW Article 2(e) and the Preamble of
DEVAW. g .
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Real justice

The Criminal Couft of Jordan sentenced a 40-year-old man to lifé in prison with hard labour
after_fihding him guilty of killing his wife and four childrén in‘May 1997. According to the
prosecution charge sheet, the defendant plotted to kill his wife-and children after ten years
Qf' marriage because he susbected that the children were not his. _Paternity tests performed'
on the child victims'proved that they were his children. It was later revealed that it was
financiél reasons t_hat'Were the -actual reason for the murder of his family. (Jordah
Times,Sep;1998) | - |

This case sends out the message that a woman’s life is worthy of real justice.
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Situation of Japanese Women in Criminal Courts in relation to Sexual Offence

Mayum| Taniguchi

Graduate School of Public and Pollcy, Osaka Unlverslty Japan o
1. Intro‘duction

It is these some years of. things that the care to face a criminal victim in the Japanese
_ s00|ety is .causing a trouble. The violence which a woman suffered even of that especraIIy
the crime (The following, "a sexual crlme are said.) of the sex V|o|ence Even if a ratio is
~ done to other criminal victims, it can be said that sexual vrc_tlms right was denred. It is
understood that sex violence is the act of violence which generally the form of the sex
behavior was taken in. In many cases, an act of violence is turned to the person in the weak
_position from the person in the position which predominance has socially e,conorn'ically '
again from the viewpoint of physical strength. Therefore, the thing of the mental ill-treatment
|s made of physrcal which takes the form of the sex behaV|or and to recerve and there is no .

room to doubt in being:the denial of the sexual nghts

Sexual iII-treatment to the rape, compulsory obscenity corn'pulsory ‘prostitution, FGM',l ;
- Sexual Harassments, pornography Domestic Violence, and so on are shown as the type.
Most victims are a woman as to the type of other sexual crimes though the thing which
makes a woman a. V|ct|m and a. regulatlon (Japanese Criminal Law the 177th article) are
be|ng given as for the rape. The other side, an assa|Iant have many acqualntances wrth the
) victim, too. The other side, an assallant are often acqualntances with the V|ct|m too. ”
However, there is present condition which must clear various prejudlce because it has the

qualification that these sexual crime victims are a victim as a victim recognized. ‘

2. Lack of‘the, underStanding of the society

“Though it is the serious problem that woman's human rights are violated, it is shown that

the understanding of the society lacks as the violence against the woman. . It doesn't try to
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show a tendency to appreC|ate the comphcated mentality cond|t|ons of the woman who is a
victim in the society. It th|nks whether the recognltlon to say and which was mistaken is
caught as a society common idea and it says as that reason with the superstition as well

that it faces the sex violence which overflows at present.
The following tries to give those superstitions.

(1] ‘ltis adark place, and it is attacked by a‘strange man suddenly.' .

Actually, there are many cases thatan assailant and a victi‘m are acquaintances, and an
assailant uses trust relations with the victim, too, and he is compelling sex relations. And,
there are many insides in "the house", "the hotel"; and so on in the "place as well to suffer

damage. (Tokyo rape relief center inquiry).

[2] ‘'ltis because a victim, that is, a woman had a fault.' 7 |
There is a point of‘view'because a victim (woman) had a fault (It was atttactive, there was
an unguarded moment, it was provoked), it is raped , is often done. But, a victim doesn't
have a fault, and the fundamental way of thinking in the assailant is neoes,sa_ry at the case
as 'wetl that it was making a temporarily gloomy night journey about the sexual c_r‘ime.
There is actuaily a thing made "It is clear that the woman who complained about»'it though

that it was raped is a fact has a-big fault, too." by the judgment in 1994 in Japan.

(3] 'lfitis reaIly uaneasant it is supposed to resist |t and |t is supposed to run away, and
it is supposed to be able to be done' . o ‘ ' |
The matter whether a victim resisted how much is made a problem at the judg'men_t when
an assailant is accused of a charge of 'if it is really unpleasyant, it be supposed to resist it,
and it be supposed to fun away, and it be supposed to be able to be done' rape. But, when
© it feels tne fear that it may be killed if it resists it, it is natural it says, and it is, or a body
shrinks and can't to move any more, and it is a mistake to ask it the degree of the

resistance.
[4] 'Arape is man's instinct.', the it has the wish that it is raped by a woman.’

There are trust ‘relations in that foundation, and it is really different from the rape even if it

| may hope for the violent sexual intercourse of 'A rape is man's instinct.’, the 'it has the wish



that it is raped by a woman.' example, the woman. Though the rape seen by pornography,

animated comics and AV is being drawn like one of the variations of the sexual intercourse,

the woman who is actually hoping to have sexual inte_fcourse compelled by the partner |

whom it dislikes by the thing completed by a man in power is not in woman's raped wish. If

a rape isn't seen by an animal except for the human being, a good man's rape wish and

"~ woman's rape wish are prescribed due to the culture.

'[5] Arape doesn't exist in the married couple.

As for the rape, it is just a recent thing to come finally to be recognized between the married
couples. The .answer according to "the investigation about the violence between the-men
and women" where a man and woman joint participation office carried it out in September,
2000 to face the question of "Though a partner dislikes it, a sexual act is compelled."
between the married couples reaches 60.0%. A court doesnt always become illegal at all,
and moreover doesn't always have the right which rejects this at the side of the wife just
because ... followed in case of that and a husband faced a wife and sexual negotiation was
ccompelled though there is a p}ecedent that a request“ for divorce frerh the wife is dismissed

in 1985 in the Japanese judgment. “However, it illegal and there is case-when a husband

particularly compels this when it says ordinarily and it can think that a wife rejects sexual
A

negotiation is more. For example, it can think about the case and so on that-a wife is
invalid when a husband has other women when the negotiation of the physique that a
huséand Is unusual, or the unusual number of times is asked.” A judgment iS'beinAg given.
As for being strange viewed from the point of view of. gender, this judgment is needless to

say.

‘It won't be an exaggeration even if the victim living in the society which believes "the above
superstition" can't complain about it to the judgment‘and it is said that a sexual crime
becomes latency all the more. ' ' | ' |

3. Victim in the due process

It is shown by the edition criminal white paper in the ye'ar of 2000, it feels a burden with the

cooperation, that a répe and most of the victims of compulsory obscene face investigation
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as a result of investigation in the judicial affair synthetic laboratory, and the witness

4 appearance (the victim in the due brocess).

The problem that it couldn't be accused any more with can't recover from the shock that a
victim is'mental, because a sexually violent crime within 6 months of the identification of the
perpetrator(s) of the incident, and an accusation period was decided with six months was

pointed out to the Criminal Procedure Code revision in May, 2000.

After that, thesé voices are caucjht, "the Criminal Procedure Code" in May 2000, and
"prosecution examination meeting law" are revised, a place except for the court'ic made to
be the abolition of the accusation period of the sexual crime, a witness as to seat, it goes

- through the television monitor, the system of the examination of witness by the video link
form that an examination of witness is done and so on is introduced ..And, it proceeds with
dealing for the consideration for the victim to the .indication that the burdcn of the victim at

_the stage of the circumstance levy is big in such casec‘as the various policies cased on
"The outline of victim .counterlmeasure‘" at the police, "the Crim.inal investigé_tion standard",

and so on and the introduction of the victim support staff in the prosecution.

These dealings shoi.lld be evaluated. However, as for the judicial place; it can be said that

the following point is a problem.

(1) The exiétence of “violence or threat”
A charge of fape shows the. existence of "the violencé or the threat" as those formation
“necessary conditions in such cases as a charge of rapé. The fact authorization that it was
fully understood and.it hac "violence or a threat" is given, or it is a doubt with social , which
'affects Woman.'s humaﬁ rights deeply as for'the 'vfolence which faces a woman by .th‘is as
expected ‘the structural problem. In other words, it is the thing of whether the colice,
4 procecution and a court understood “the violence or the threat"‘of some form, forms-less.

Lack of that u'nderStanding produces "Second rape".
Moreover, when it thinks about method good Which-protects a charge of rape with theA

woman's sexual rights, a victim agrees at that time, or that sex negotiation becomes a point

whether to violate her sexual rights. Though there is no "agreement”, a victim's character is



damaged remarkably, and it can be said that it makes right of the woman's sexual rights-
about the thing that the sex negotiation of the level which “the violence, threat which makes

partner's resistance" remarkably difficult doesn't entail doesn't become a rape.

(2) Lack of the understanding among judges , ,

"The judge that "the above supefstition“ exists as a society common idea, and it can be
said that it is the same sense about it as soon as it isn't said. A woman agreed, or originally ..
a wdman éide had a problem again, or a court made .the matter whether both issues and a
woman's her sexual history had relevance again a problem in a matter such as a rape. Itis
be'cause_-there is some superstition that it will agree on the sexual relations as well with
what kind of man if a woman a'greed,o_n the sexual'relations.wiAth a certain man. Such
superstition brihgs about the case that a victim's past her sexual history is adopted as a
proof. It is a doubt greatly, it causes a trouble that these did sexual intercourse in
agreement with other men in the past in the judgment, though it shamed many vicfims and
the right of the victim's privacy was violated and a victim was actually brought to a trial énd
that woman Was certainly raped. It will be able to be said that'a past her sexual history and

~ arape case don't have relevance.

4. Countermeasure

Violence prohibition to the woman, who included the above cohtents with the revision of
the existing law must grapple with method enactment to prevent to raise the social whole
recognition though the 'trainin_g of gender education 'program must be carried out in the

education judicial or,ganizétion to the judge and the administrative organ.

5. Conclusion

There is not only the man who believes "the superstition" expressed by this, but also a
woman exists in our sociefy. But, a woman doesn't know when it becomes the victim'of the
sexual crime. Sex violence is a crime. When it is a crime, it must be judged properly. It is

needless to'say that that is indispensable to the victim's right and the recovery of thé dignity.
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l_n other words it sometimes becomes thé side wherefthe woman, who was the side which
resorted was charged (a Court doesn't trust a woman). Then, a woman herself in the sex
violence is troubled by "the above’ sUp'erst'ition". It is necessary to increase the woman's |
people concerned in a judiciary, too, and it can be said that education about the sexual
crime to the pebple concerned in a judiciary, is indispensable about‘ increasing the woman's
people concerned in a judiciéry to solve those. Moreover, fhe education enlightenrhent
activiﬁes to face in }he -SOCiaI‘ whole are important ét the same time, too, and it must support

a victim in the social whole.

But, as for being more important, it .is indispensable to' change the society which
recognizes discrimination against sex.' Though, it thinks like the distance which is still far, we
" must change the society structure which the matter that a man controls a’'woman on the

various sides of the daily life.

~
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Civil Cases and Women in Court

Lita T. Genilo
RTC Judge, Philippines

This papér is based on Philippine Laws and experience with the hope that we can learn and
draw sdme principles which will be of benefit to Filipino women and to the rest of women in

Asia.
I Background of Filipina: Rights

— During,the'early times, Filipina was pictured as naive, demure, totally submissive to men,
B epitomized by Maria Clarain Rizal's novel, “Noli Me Tangere".‘ln'faci,_ they were ‘not given
rights in our laws until recent times. However, laws since the .pre-Spanish tirﬁesj have
included provisions affecting women but which shows their inequality to men. .This'-‘is

embodied in the Code of Maragtas and the Code of Kalantiyaw. .

The Code of Maragtas promulgated by Datu Sumakwel or Panay between the‘12.h._and 13"
Century provides that: “if/a man had a child by a woman and ruhs away from her, the \
- parents of the woman shall disinherit her. Refusal to marry the woman shall not mean only
death for the man but for their child as well”. ‘ |
In the Code of Kélah_tiYaw promulgated in fhe 14" century by the 3" Chiéf of Panay states
that: It is an obligation to every mother to teach maftérs pertaining to lust secretly to her

daughters and prepare them for motherhood.

AIthdiJgh,‘pr'ovision in these laws require or obliges wbmen to follow the law they were not .
~ provided with any rights until the 1935 Philippine Con‘stitution. The “Association Feminista

Filipina”, an association exclusively for Filipino women doing work as early as Jan. 3, 1905

but was formally recognized only on Feb. 5, 1921. If played a great role in the fight of(’

Filip'ina to have the right vote.

~
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The right of suffrage wés granted to. women provided that: xxx in aplebiscite which shall be
held for that purpose within tow years after adoption of this Constitution, not less than -
300,000 women possessing the necesséry qualification shall vote affirmétively on the

question.

This was changed in the 1973 Philippine Constitution when the right fo suffrage was given
. without any dua|ification as to the gender of the voter. In the advent if the 1986 Constitution

several provisions were made for the protection of women such as:

Article 13 Section 4 — The State shall protect working women by providing safe and
healthful working conditions, taking into account their maternal functions, and such
- facilities and opportunities‘t'hat'will enhance their welfare and enable them to realize

- their full potential in the service of the nation.

Article 14 Section 6 — The State shall afford' protection to labor especially to working-

. women and minors, XxXx. ' ' o S

1. Philippine Laws on Marriage:

Phlllpplnes is one of the few countrles where there is no divorce. In fact, among the
countries represented in thls forum, we are. the only country where there |s no divorce.
Many attempts were made to have one but because of the heavy pressure of the Catholic
Church and traditional attitude of the Filipinos, legislation to this effect has not yet been
successful. It is not easy for the Filipino women to separate from her husband. This makes

the Filipina in an inferior situation than her counterparts-in Asia.

A) From my region, which is Quezon City, the most commonly filed civil case is nullity of
marriage with 420 cases fil.ed in a year, followed by énnulment of marriage, 89, and legal
." separation, 27. Most of them were filed by women. The number of nullity cases
“increased when the Family Code took '_effect on August 3, 1988. Many rely on

psychological ihcapacity as a ground. There are three instances when 'marfiage could be
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terminated, namely: (1) declaration of nullity or nullity of marriage (2) annulment of
marriage and (3) legal separation. | ‘ . '

The above-mentioned'nullity of marriage has been provéd in our laws as “a marriage
_c_ontracted by any part who at the time of the celebration, was psychologically
incapacitated yo comply with the essential marital obligations of marriage shall likewise

be void even if such incapacity becomes manifests only after solemnization”.

- During early implemenfation of the Code, cases on nullity of marriage were favourably
acted upon by various courts on the ground of psychological incapacity. Mere alcoholism,
failure to support the famin, sexual infidelity, and abandonment were considered as
psychologrcal mcapacrty However recent decision . of the Supreme Court- put a certain
degree of l|m|tat|on In Lucila EstreIIa Hernandez V. CA and Mario Hernandez, G R No.
12601.0, December 8, 1999, the Supreme Couit laid down the basis when annulment
c'ou!d be granted based on psychological incapacity. Is said: (a) the root cause of
psychological incapacity. It said (a) the root cause pf psychological'incapacity must be
medically and clinically rdentified (b) alleged in the complaint (c) sufficiently proven by

~experts and (d) Clearly explained in the decisions. Article 36 lof the Family Code requires
that the incapacity must be psychological — not physical, although its manifestation or
symptoms may be physical. The evidence must ihe' convince the Court that the parties
or one of them-was mentally prAphysicaIIy ill such to an extent that the person could .have
not known the obligation he was assuming or knowing them, could have not grven ‘valid
assumptlon thereof Although no example of such incapacity need be given here so as
not.to limit the application ‘of the provision under the principle of ejusdem generis
nevertheless -such root cause‘ must be identified as- psychological illness and rts.
mcapacrtatron nature fully explained. Expert evidence may be grven by qualified

’ ,psychratrrst and clinical psychologrst

"~ The strict interpretation of psychological incapacity ,became a diecouraging»factor to
| some who intend to file nullity of marrlage especially to those who belong to the lower
~and mlddle - Iower |ncome bracket of socrety as having an expert wrtness entails
additional expense. Lawyers alone charge P100,000.00 to P200, 000 00 for cases like
this. '



The above mentioned case is very interesting. A glimpse of which is as follows: Mario

~ was ten years younger than Lucita when they got married in 1981.. The latter was his

B)

College professor. They had 3 children. In 1992, Lucita filed a case for nullity of marriage
on the ground of pSyChoIogical incapacity. She alleged that during the period of their

married life, Mario engaged himself in drinking spree, had illicit relation with another

~woman whit whom he had an illegitimate child; then he tool another woman until -Lucita

has sexually. transmitted disease, he was out of job, when he was employed he availed
of early retirement and spent everything to himself. All of these manifestations were .
interpreted by the Court as not gfounds of psychological incapacity‘within contemplation
of the Family Code. They say that they are manifeétations of disordered personality

which make him completely unable to discharge essential obligations of marital state not

" merely dure to private respondent’s youth and self-conscious feeling of beihg handsome.

Furthermore, it is said that no evidence was presented to show that he was not

cognizant of the basic marital obligation.
The SUpreme Court was quite étrict in interpreting psychological incapacity in this case.

The petition of Lucita for declaration of nullity of marriage was denied. - -

When marriage is declare void by the court, it is as if no marriage took place. However,

there is a necessity to declare it so because of the prbvisio_h in Article 40 of the Farhily

Code which states that the absolute nullity of a previous marriage may be invoked for

the purpose of remarriage on the basis solely of a final judgement declaring such

previous marriage void.

Other grounds for nullity of marriage are:
| ' 1. Those contracted by any part below"18 years of age even
with the consent of the parents or guardians;
2. Those solemnized by any person not legally authorized-to
- perform unless such marriage were contracted with either
or both parties beliéving in good faith that the solemnizing

- officer had the legal authority to do so;



Those solemnized without license except those covered
by the preceding chapter;
Thoée bigamous or polygamous;

Those contracted through mistake of one co'ntracting. party

~ as to-the identity of the other incestuous marriages like

those between stepfather and stepdaughter.

Under Article 85 of the Civil Code, there are six grounds for annulment of marriage:

1.

Lack of parental consent .in Cases-wh'ere the parties
needed the same

“The existing prior marriage of a person who because of

-the absence of his or her spouse marries again

Insanity of one of the parties
Fraud vitiating the consent of one of the parties

Violence or intimidation that vitiated tﬁe consent of one of

. the parties

Impoténcy ~

Under the above article of- the Family Code, however,v the: following changes have
been made to Article 85 of the Civil Code:

1.

The ground priorl exisfing marriage (pér. 2) has been
.eIimihated because under Article 42 of the Family Code,
tlhkere is_no -need to annul the second marriage of the
presént spouse upon the reappearance of the ébsent‘
spouse, since said second marriage is automatically
terminated by the reappearance. of the absent spouse,

through recording of the absent spouse‘s reappearance in

* the office of the local civil registrar.

Undue influence has been added to par. 5 of the Article 85

of the Civil Code as a ground for annulment of marriage.

Par. 6 of Article 85 of the Civil Code has been amended

by the Family Code by making absolute and' relative

impotency grounds for annulment of marriage.



4. And another ground for annulment of marriage has been
added, If either party is afflicted with sexually t'ransmitted

disease found to be serious and appears to be incurable.

C) Legal Separation is the least resorted to by couples for the simple reason that if grénted -

they could live separately but their marriage bond remains intact. Thence either of the

couple cannot re-marry.

t

" The Civil dee provides for two grounds for legal separation, 'namely:

1.

Adultery of the wife and concubinage of the husband both as defined in

the Revised Penal Code although criminal conviction is not necessary.

- Attempt by one spouse against the life of the other and again criminal

conviction is not necessary.

Adultery is committed by any married woman who shall have sexual intercourse with a -

~man not her husband and by the man who has carnal knowledge of her to be married,

even if the marriage be subsequently declared void.

The Family Code has broadened the ground in legal separation. It now includes the’

following:

Repeated- physical violence or g}oss abusive conduct directed against .

the petitioner, a common child or a child of the petitioner;

Physical violence or moral pressure to compel the petitioner to change

religious or political affiliation;

Attempt of respondent to corrupt or induce the petitioner, a common child,

- or a child of the petitioner, to engage in prostitution, or connivance in

* such corruption or inducement.

Final judgément sentencing the respondent to imprisonment of more than
six years, even if pardoned. - _ ‘
Drug addiction or habitual alcoholism of the respondent;

Lesbianism or homosexuality of the reépondent;

‘Contracting by the respondeht of subsequent bigamous marriage, wether

in the Philippines or abroad;



8. Sexual infidelity.or perversion;
9. Attempt by the respondent against' life of the petitioner; or
10. Abandonment of petitioner by respondent without justifiable cause more "

than one year.

, Topic'on property used to be tabooed to would-be cou_ples. Many marriages did not take |
place because of this. It is part of our culture that if you ask any question regarding the
property to the would-be husband or wife, you are marrying him or her because of his or

her property. This used to be the presumption

." ~ Philippine law used tlo provide for conjugal partnership of~gains as the géneral rule that
wil govern the prb’berty relation between husband and wife. This sirhply means that the
common property of the couple begins only one the date ahd time of the marriage. That '
which he or she brought to thé marriage belongs to him or her exclusively dUring the. R
marriage. However, recent legislation provided that th‘e‘property relation of th_e' husband -
~ and wife should.be governed by the absolute community of property. All prop‘e‘rties of the
~man and woman aéquired before and during the m‘arriag'e belongs to the two of them._
This provision paved the way to acceptance of pre-nuptial agreement. Filipino women.
are now active merﬁbers of the community. They engage themselves in useful business
and occupations. This is not trué before, Filipino-women were confined in their homes. V
‘They were completely dép’endent on their husbands. Since Filipino women have now
more money and propertiés, they learn to protect Yvhat they have. They have learned to
_acceﬁt the pre-nuptial agreement, that thére is noting wrong with |t In fact, it is intended - -

to protect her property no matter what happens to her marriage.

Support of the wife and children can be one of the 'prayeré in ‘nullity, annulment of -
marriage and legal separation. However, this could be filed simply as a support case'by
women who do not want to file cases on marriage. Even if gr‘anted, there is always the
possibility that the worf!an has to go back to court when the husband stops giving‘
support to the wife and children either because -he has tb support another family of '
which his income is not sufficient or he is out of job or simply he does not want, anyway

" the wife is already free of her marital obligation.



il. Women in Court:

It was only in the later 1 970's when a woman 'was appointed as associate justice of the
Supreme Court. At present, there ere three lady justices in the higheét court. There are ten
in our Court of Appeals. There are 125 RTC female judges while 635 salas are occupied by
-me.n. There are 127 lady ju'd‘ges’in the Metropolitan/Municipal Courts while the male judges

occupy 415 salas. Almost 50% of the law school population are women.

IV.  Conclusion and Recommendatien:

Fi]ipino women occupied a very low status in the society, almost to the level of slave during
the early period. However, Western influence and recognition of the need of the community -
to-the service of women raised their level of status. Women occupy high government
position, even our President |s a Filipina. They play an active role in the community, in their
profession and family. They are almost equal status wi_th men. However, there are still some
situations where inequality is manifested. Women advocetes say that there must be
adultery of men which can be used as ground for legal sepération If a married woman has
sexual mtercourse with another man other than her husband, it is -adultery. The same must
be true of man. That is, whenever a married man. has sexual intercourse W|th another
woman other than his wife, it must be adultery of man and should fikewise be grou_nd for

legal separation. There is no need to prove that the man knows that the woman is married.

There should be no distinction as to the penalty 'impossible. between lost of life due to sex
‘and lost of life for other reasons. It should be murder or hom,icide; There is this provision in
our law which. prowdes any legally married person who having surprised his spouse in the
act of commlttmg sexual intercourse with another person, shall kill any of them or both of
'them in the act of immediately thereafter or shall inflict upon them any serlous physical
injury shall suffer the penalty of DESTIERRO.

Destierro simply means that the person shall not be permitted to enter the place or places

designated in the sentence nor within the radius therein specified, which shall be not more

than 250 and not less thah 25 kilometers from the place designated.



It will be noticed that the criminal is not placed in jail. Is this not too soft a punishment for the

lost of life?

8

\

Support of wife and children is always a problem in separation, hence the gdvernment and
non-government organization should provide livelihood projects to lessen destitution after
| separation. Likewise, responsible parenthood should inculcated in the minds of boys and .

the girls as early as that period when they set foot in school.

Cases on marriage are decided after one, two, or more years of filing due to legal

requirements and str|ct procedure. Procedural rules should be adopted to Iessen the ..

hardship with the Ieast expense in gettrng the nulllty annulment of marrrage and legal
separatron Quasr-judrcral bodres should be created to undertake marriage cases where the
only requirement/s is/are documentary evidence/s. Like where the ground is: the marriage
was contracted when one is below 18. years of age or lack of authonty of the solemnizing
officer. | ' | ' _ - ‘
Bigamous marrrage could be avorded if Civil marriage would be requwed first before the
couple could have a Church wedding. Likewise, this will give a more accurate statistics on

marriage.

All laws involvi.ng marriage should be reviewed. Have a divorce law which will undertake all
marriage problems. Separate the grounds which could be summarily be heard from those
which should undergo regular procedure. |

~ We have now mediation but their jurisdiction is limited to support and custody cases. The
right to live with another person should be treated as the rlght to prrvacy Hence, separatron |

or divorce should be granted by the consent of the partres
. Filipina women share the same st'atds as men in the law profession. Gender is never

consrdered as . a factor in adm|tt|ng applicants in law schools. However, in practrce certarn

companles would prefer male lawyers than female This is apparent in their ads.



Women and Justice: Indian Experiment with Family Courts

Nirmala Pandit

‘Centre for Empowerment, India -
1. Introduction

To ensure justice to wome‘n‘ has _been a far cry. in almost éII parts of the world. Within each -
.community, class and natir)rrality the burden of hardship falls disproportionately on women.
It takes various forms and is reflected through gender rnequalrty as experlenced by women
at different stages in their life. It starts with sex determination leading to abortlon of female
foetus If she survives foetrmde she is met with neglect of her health and Iack of access to '
educatron and therefore lesser opportunltles for developing her personality and acquiring
professional and social skills. Tradmonally, historically and socially she is dlscrlmmated

agalnst and personal laws in Ind|a further relnforce thrs view.

2. Constitutional provisions for the protection of Women

The Universal Declaration of .Humén‘ Rights and many other UN instruments including the
Convention on Elimination of all forrrrs of Discrimirration Agairlst Women have influenced
the domestic legal systems and legislative énactments_.‘ Dis(:riminati'orr has been forbidden
under constitutional -and sfatutbry provisions. In India, Article 14 of the Constitution
guarantees to all men and women, equal rights and opportunities in polifical, social and
economic spheres. Further article 15 prohibits discrimination against citizens on the ground
-of religion, race, caste, sex, etc. Article 15 (3) makes a specral provision enabling the state
to make aﬁlrmatrve drscrlmlnatlon in favour of women. Slmllarly Article 16 provides for
equality of opportunities in matters of public appointments for all citizens. Article 39 (a) lays
down that the state shall direct its policy towards securing to aII.citizens, equally to men and
women, the right to the rheans of livelihood, while érric|e 39 (c) ensures equal pay for equal
work. Article 42 directs the state to. make brovisions for erlsuring just and- humane -

conditions of work and maternity relief. The Constitﬁtion also imposes a fundamental duty



- on every citizen.through article 51 A (e) to renounce the practices derogatory to the dignity

of women.

Under this legislative guideline, the. Indian State has' enacted many womeh-specific and
women related laws to protect women against discrimination, violence and atrocities .and ‘
also to eradicate sccial evils like child ma‘rriége, dowry, rape, practice of Sati, etc:.' The
Equal Remuheration Act 1976 provides for eqUal pay to men and women for equal work.
~ The Hindu marriage Act of 1955 as amended in 1976, provides that a girl can repudiate a
child marriage before attaining maturity whether the marriage has been consummated or
not. The Immoral Traffic (Prevention) Act which is amended in 1986 makes sexual
| exploitation cf men and women a cogniéable offence. An amendment to the Dowry
Prohibition’ Act in 1986 punishes the husbend or in-laws if e-wife commits suicide within
seven years‘ of her ‘marriage, on the presumption that she must have been s'ubjected to
cruelty. A new criminal'offence to that effect has been included in the Indian Penal Code.
The Child Marriage Restraint Act.of 1976 raises the. age of marriage of a girl to 18 years -
from 15 and that of a boy to 21 years and makes child marriage a'cognisable offence. The
~ Factories Act of 1948 as amended up to 1976, provndes for the establrshment of a creche :
where 30 ‘or more women are employed The Medical Termination of Pregnancy Act of
1971 legalises abortion by a qualrfred professional on humanrtarran and medical grounds.
Amendments to the Criminal procedure code now provides for a punishment of.seven years
in ordinary cases of rape and ten years rigorous punishment in cases of custodial rape. The.
burden of proof has been shifted to the accused. The Indecent Repreéentaticn of Women.
(Prohrbrtron) Act 1987 and Commission of Sati (Prevention) Act have been passed to

protect the drgnrty of women and to prevent violence against them

3. Living law as experienced by women

In spite of these desirable pr'ovtsioné, women have not been able to enjoy the rights |

guaranteed by law and they continue to suffer from social inequity. '_I'he factual position is
rather distressing. It was recently pointed out in a media report that in India, one case of

rape takes place every 54 mrnutes eve- teasing every 51 minutes; molestatron in every 26 |

minutes; and dowry death every 1000 minutes. In 1999, crime against women has reported
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an increase of 3.3 percent and 8.4 percen/t respectively over the years 1998 and 1997.In
absblute n‘umbers an iﬁcrease of 4296 cases was reported in an All Ind-ia report (vide
Crimes In India 1999, National Crime Records Bureau, Ministry of Home Affairs). This
number merely mentions the reported cases. It is well known that not every case of rape,
kidnapping and abduction, torture and molestation, sexual harassment, 'importatilon of'girls,
- and offences committed under the Dowry prohibition Act is (éported. There is social stigma
- and a fear of bein'g ostracised from the community holds people back from reporting such
-incidents. It of course leaves the p'erpetrators free and unrestricted to co_rhmit further

atrocities against women. .

According to the 1991 census, womeﬁ constitute 48.1 per cent of the population of this
country. 60 per cent of the female population is still illiterate. If under these circumstances
we want to changé the sta{utdry law into a living law, we cannot afford to continue with the ‘
educational disparity between the men and women. This disparity also gets reflected in
every other fi'eld and in every other place including the home. She is made_to believe that
_she is capable of perfofming only the subordinate roles. She is expected to cater to the
comforts of the family as a dutiful daughter, obedient daughter —in-law, loving mother,
faithful and. submissive wife. She is perhaps everything but the humén being with dreams,

aspirations, emotions and feelings.

To ensure gender equality, this has to be changed and the change cannot come merely by -
passing laws but by truly implementing the letter and spirit of the law and by changing the

attitudes of people towards women.

Today, most women are not aware of their rights and hence they cannot assert them. A
large majority of the.m is dependent on their parents, husbands, Vin-laws or children and
therefore even if théy know their rights and are aware of how to protect them, they cannot
\ take recourse to the expensive court'proceed‘ings unless they seek financial and moral
support from their relatives. If the pérpetrators are the same relatives, then it is futile to think
of their support in the court proceedings or even in lodging a complaint at the Police station.
They are further looked down upon if they assert their rights. It is a vicious circle. The
vici'ousne-ss reaches: its core when the matters under consideration are relating to familial - -

issues. It is expected that a woman must get married and cannot choose to be single and



‘independent unless there is something grossly wrong with her, she should learn to find
happiness in marriage even if the husband and in-laws are abusive and there is threat to -

her life and sanity.

4. Injustice met in matrimonial matters

In India, matrimonial matters are éovered under the Personal laws. Specific laws based' on
religion gov‘ern the Hindus, Muslims, Parsis and Christians in regard to matrimonial matters.
These are the Hindu Marriage Act 1955, the Special Marriages Act, 1954, the Hindu
Adoption and Maintenance Act 1956, the Parsi Marriage and Succession Act 1936, the
Indian Divorce Act, 1869, the Christian Marriage Act 1872, the Mahomedan Marriagé and -
Divorce Dissolution of qulim Marriage Act 1939, the Hindu Minority and Guardianship Act;
1956.

There are inherent discrirhinatory prdvisions in these laws. Under the Muslim law; the -
husband can unilaterally divorce his wife, while a woman cannot unilaterally divorce her
husband. Women inherit lesser proportion of share in the property than their male
counterparts, both under Muslim and Parsi laws. Hindu women do not form part of the -
Hindu coparcenary, unlike their male counterparts who by being born in.the Hindu undivided

family acduire equal right in the property with the rest of the-male members.

A woman, who has' made home and family the only reason for her existence, cahnot Qain

| the.courage to break the fetters of an abusive malrria'ge.l She is uncertain of herself,
insecure of her future, inéxperienced in standingvon her own and takihg her own decisions.
- If she hés been submissive and financiélly dependent on her husband; she further fears that .
she may be thrown out of the house, denied the custody of her children and left destitute -
without any shelter. éhe is uncertain how she would take responsibility for her children even
though she is certain that their best interest require that she must have their custody. She
has to seek maintenance frbm the husband, but most of the husbands are not ready to fquiI
this responsibility. Even the lawyers assisting the parties mislead them and advise their .
clients to escape payment of maintenance for the wife and the child. It is the psyche of the

world of men that she is challenging when she decides to take recourse to the outside help



through the police or the court machinery. ‘Unfortun_ately these institutions too are part and
parcel of the society in Wthh she Ilves .. with all its weaknesses like corruption, apathy,
lack of sensmwty etc. Of course there have been stalwarts in the Iegal profession who have
shaped the legal history of this country and who have taken additional care in glvmg.effect

to the true letter and spirit of law.

We are going to look at just a few areas of matrimonial disputes like divorce, maihtainenee'
and custody of chlldren which most adversely affect women.. physncally, emot|onally and '

morally and tend to leave deep psychological scars on her.

Divorce
When there is an irretrievable breakdown of marriage, the huebahd and wife can put an’
end to the matrimonial relation between them. This can happen by mutual consent or py
centesting the méﬁer in the court and getting it confirmed by a decree of the court. There
are certain grounds, which are prescrihed by the personal laws for seeking divorce. These
grounds and the manner in which the divorce is pronoun-ced, vary in different laws and as "
between the husband and the Wife. Most of the laws have the following grounde for seeking
divorce; wife living in adultery, cruelty, continuous desertion for two years, conversion to, '
different religion, affliction of venereal disease of a communicable kind, insanity, having

~ renounced the world, whereabouts of the spouse being unknown for a period of 7 years,
~ and living in bigamy: Divorce by and large is a traumatic experiehce for the parties involved
"~ and their children. - |

Maintenance_ _ »
The first crisis the woman has to face after the breakdown of her rharriage and even dufing_ :
the pendency 'of divorce proce‘edings is to meintain herself. Most of the matrimonial laws
provide for the'maintenance of a dependent spouse. The Hindu Marriage Act, 1955, even
provides for an interim maintehance (s. 24). Under section 25, :the court can pass orders for
permanent a'Iimony and maintenance. Similar provisions are also seen in the Special.
‘Marriages Act, 1954, the Parsi\Marriage and Divorce Act 1936 and the Indian Divorce Act
- 1869.- The Hindu Adoption and Maintenance Act 1956 allows the woman and her children to
claim maintenance from the husband and failure to pay can result in attachment of property

~ belonging to the husband and /or his family".'lh addition a woman can claim maintenance
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under section 125 of the Criminal Procedure Code, 1908, by fiIin‘g a suit against the
husband. However for this action, the court fees are based on the value of the claim and -
therefore it can be prohibitive and defeat the purpose of this remedy, particularly for a

person who has no means of subs|stence

Under Muslim Women (Protection on Divorce) Act 1986, a divorcéd wife can claim
maintenance from her husband.’However it is limited to a period of three months after the

J

divorce.

The spouse, hlS family, socrety and the court do not have a very favourable attitude towards

_the maintenance of a drvorced wife. The spouses are estranged and they are not prepared
to take on the additional burden of maintalning a wife who is no longer performing any
conjugal duties who has brought bad name to the family by seeklng a divorce and in all
probabilities is also taking children with her. The socrety has developed a mindset that once -
the marriage has come to an end, the spouses have no responsibility towards each other
The general attitude is to argue that if the wife could not even maintain herself, she has no

| right to seek divorce and also claim custody of their children. Many times the maintenance
pendente lite is not decreed by the court until the end of the divorce prOceedings and thus
adding to the wife’s misery. Ordmanly, a wife has a personal right to be maintained against
her husband and the husband has a legal obligation to maintain h|s wife.

In England it is well establlshed that the wife has a right against her husband to stay in the
matrimonial home. In India there is no statutory or judicial recognition of property rights from
the jointness of the matrimonial home. Sirnilarly the concept of matrimonial property has not ,
developed as is developed |n the United States. In the US, upon divorce, the property

| acquired during the rrtarriage is e_quitably divided between the parties, based upon how

‘much each gave to the marriage plus an array of other factors, like length of marriage; age

and health of the parties, earning capacities, vocationa! skills and need of a custodial parent.

Custody of children _

‘Under section 250f the Guardianship and Wards Act, the father or the guardian has the
absolute right of custody of the child. Traditionally, with the supremacy of the paternal rights,
right to custody of a father superseded even the welfare of the child. If at any time the '

. custody was removed from the father, the child was arrested and restored to the father.
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Under the Hindu Minority and Guardianship Act the mother is entitled to the custody of her
children below the age of 5 years only. This provision merely recognises a limited right of
-the mother. However the father can contest the question and prove unfitness of the mother

“and deprive her of this limited right.

Itis welliestablished by judicialltdeclaratiOns that it is natural for a mother to take care of the
child. To deprive her of the right to custody of her child is traumatic, contrary to the nature
' énd practical reality but also against the welfare of the child. Mere financial stability cannot
be a ground in support of the éﬁstody of a child. If the mother was financially incapable of
su'p‘porting both of them, it is the legal fesponsibility of the father to maintain them while the
child is with the mother. A progfessive interpretation has encouraged the courts to give
custody of a child fo a working mother, since the child could spend time with t.he mother '
after her work. It would be a retrograde step if the court were to ensure that the mother
. stays with the child and does nothing else and yet hope that the maintenance be not made

in perpetuny and that the mother takes her own responsibility and be independent.

5. Family Courts

The women'’s organisétions demanded a one-stop service under the matrimonial remedies, |
and thus emerged the family ;:ogrts to address all family issues under one umbrella. These
courts were establish§d in some of the cities with limited geographical jurisdictior;. The main
objectives of the family courts Act have been as follows;
“i.  Preservation of the institution of Marriage _ ,
ii. Settlement of family disputes with emphasis on conciliation rather than on the normal
adveréary proceedings | o -.
This Act has proved to be a double edged sword. Atthe individual level women will
have to pursué their own case (with the desire to eliminate the intermediary lawyers
from the family couh proceedings), and the court would encourage-conciliation among
the parties in order to pvreserve the institution of marriage thus pressurising women to
" accept the stand presented by the other party. When the majority of women are not
aware of their rights and legal procedures, presenting their own case proved to be a

hindrance in seeking justice in matrimonial matters before the family courts. However
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soon the judges in the family courts realised that Ithey cannot prévent lawyers from’ '
attending these co'urts.vPr,ope'r justice could not be done in the absence of a Iawyer' who
could understand and explain to his client the legal intricacies involved in the court -
proceedings, even though this Act has simplified rules of procédure and evidence. The
reason for remo’ving the prbcedu\ral technicalities was to deal quickly and in a humane
way in matters before 'the court. The Act enables the courts to seek assistance of
medical and welfare organisations and fo.hold proceedings in éamera if so desired by
the parties. Parties meet with the counsellors before the judges hear their case. It was
believed that such a process would encourage conciliation between the parties who
were engaged in matrimonial disputes. However it is observed in many cases that the
counsell‘ors Were misleading the pa/rtiés, threatening the weaker parties to give in to the

~ wishes of the dominating party. In certain situations where the parties are estranged to

~ such an extent that civil conversation is also not possibie between them. Insistence that
every party must be met by a counsellor and that sufficient time be given for _
encouraging conciliation between the parties, often Shows that the time spent in bringing
about this kind of conciliation in fact adds to the trauma resulting from a matrimonial

dispute.

6. Suggestions to ensure justice through Family Courts system

These courts have been established since 1989. The Iawyers who practlse in these courts -
and the parties who have to seek redress in these courts have experienced some
advantages and some disadvantages of this system. So far no thorough and scientific study-
has been conducted as regards the achievements of this court systerh. Followihg are some
of the sUggestions to improve this court system and to ensufe justice to the parties in

- matrimonial disputes.

Right to matnmonlal property ,

The concept of matrimonial property needs to be thoroughly studied so as to make it most
appropriate for the present time. Innovative means will have to be evolved in order to
evaluate the cont;ibutions made by each of the parties to the subsistence of a m4arriage. A

holistic and comprehensive approach would lead to a better understanding of the



| contribdtions made by the spouses, whether it is in terms of bringing most needed finances :
to the family, or qualitative contribution in terms of spending time with children and bringing
them up, or managing the household in a most economical way and helping'in saving the
most needed resources.for the future. This particularly becomes a major-concern in

" evaluating the extent of maintenance to e wife i/vho wes not engaged in gainful employment

but has contributed to the family savings by managing the household activities single -

headedly. Quantification of such contribution may not be carried oUt with utmost accuracy,

" but it would no doubt help, to eppreciate the 'contribution's made to the family by the non-

earning partner.

Encourage participation of women in the_politicél, judicial and administrative fields
Women all over the world are victimised and oppressed, at home, at work place, at school i '
- and in wage entitlement. Barring a very few, women police officials, parliamentarians,

judges, politicians, ministers, engineers and doctors they are token participants in the state

- power, business and profession. Unless women participate in politics, ]ud|C|ary andin.

administrative fields, all these fields will be dominated by men for the benefit of men, and .

women will get rnarginalized. In order to ensure that the laws cater to the needs and

" aspirations of women, they should come forward to become parliamentarians and pass laws

that are best suited for preserving their dignity and protecting their rights.

It is well accepted that mere passrng of laws is not sufficient to guarantee justice to women.

| They must be aware of the|r rights and must know how best to preserve these rights and
protect them. The scope of laws is determined from the manner in which they are
interpreted i in the courts. Women should be encouraged to participate in the working of the

judiciary, either as lawyers or judges.

Justice can be truly done when the laws, that are enacted are implemented. Impiementation

of laws and the decisions and directives of the court are enforced by the administrative staff

of the state including the police. It has been the experience that wherever women managed

the poIice_st"ation, there has been a higher incidence of reporting of offences and crimes, by
women.vThe police officials are seen‘to be less brutal in thepre_sence of women members

~ of the staff. Women police give confidence to women victims to come forward and seek help.
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-. A State should take initiative and encourage greater participation of women in poIiticaI
judicial and other fields of public servrce In India 30% seats are reserved for women in local
bodies. However similar reservation in the parliament and legislative assemblies has not -

_gained sufficient support from the male members of these bodies, irrespective of.their
political Iineage. Women organisations need to: consolidate their strength so as to build

. sufficient pressure on the elected representatives.

'Train» and sensitise public officials to appreciate the hardships experienced by .
women. | S

Till such time, when rnore'women would be participating and working towards preserving ‘
their rights, the existing officials be trained and sensitised so as-to appreciate the hardships
suffered \by’ vi/omen at home, at schools, and at the work_‘places. The ofﬁcials should be
exposed to understand t'he,incidences of subtle gender biases and discrirninations. In-"

service training should have a comlponent on gender perspective The trainees should be

 + exposed to the experiments carrled out to protect women in other parts of the country and

abroad

Review and amend Iaws'_so as to maintain equality between the sexes in all fields
'The state should in collaboration with the research. institut'ions academicians and NGOs
undertake studies to review and amend the laws. Wide publicity should be glven to such

- efforts and suggestions be sought from the public both men and women.

Encourage rn_edia‘ to take a proar:tiye stand and eliminate inequality between men and |
women and ‘highlight the 'i'hcidents where justice is done to women, both within and
outside the country. ’ | | : -
-The Media should be encouraged to take a proactlve stand in order to do justice. to women.
They can spread awareness among the people and aIso educate them regar_drng the evrls g
due to. lack of 'justice. Media can bring transparency and accountability to the functioning of

the pubilic field. They may be encouraged to evolve i_nnovat'ive ways to ensure justice to all. -



Legal Protection for Vulnerable Groups of Women in Hong Kong

Margaret Ng |
Member of the Leglslatlve Councrl of the HKSAR Deputy Chairman of Justice Hong Kong

1. Overview

To be meaningful to the individuel rights must be protected by law. - This is
especially so for vuInerabIe groups of rndrvrduals ThlS paper calls -attention to four‘
vulnerable groups of women in Hong Kong, namely: women workers, foreign domestic
-helpers (“FDH”) as a special subset, women facing domestic violence, and women
immigrants. Ih each of these groups, although women have rights, often the rights are ;hot
given enforceable protection; ahd ‘even Where they enjoy protection under Ho'hg\Kong"s
domestic law, the protection is often i,nadequate in practice. Hong Kong is under the rule of
Iaw Human rights are protected'in the Basic Law, Hong Kong'’s “mini constltutlon Sexual
discrimination is unlawful under its domestic legrslatron Itis therefore all the more pressmg

that the gap between principal and practrce is minimized.

2. ~ Women in Hong Kong

The results_of the-Population Census 2001 in Hong Kong show that women out-
number men at 51.02% against 48.97%. In a population of 6,708,389, this means there are
3,423,045 female persons (Table 1). 710,032 or 20.7% of them are 35 — 44 years of age.

- The largest group of female persons by age is 35 ~ 39.

On the basis of edu.eation, the largest group(26.7%) have upper secondary
education. Another 10% have reached matriculation level, and a further 3.7% and 11.5%
, respectively have non-degree and degree tertiary education levels respectively. This is

roughly comparable with male persons at 25.9%, 8.9%, 3.8% and 13.9% respectively in the
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same categories. However, 12% of female persons have no schooling or only kindergarten

education. This is substantially higher than male persons.at 4.6% (Table 2).

~ Among the over-15 female population, 57.2% are married, 51.6% are'wc.)rking'
(compared with 71.9% for male), the largest group (18.8%) of them have monthly income of.
| - HK$10,000 — 14,999 (USD1,282 — 1,923) from their main employment (comeared with the
Iargest group (26%) for male, which have the same iricome level). ' The median monthly
income is HK$12,000 (USD1,538) for male and HK$8,900 (US$1,141) for women (Table 3).

By occupation, managers and administrators are still predominately male (14.1% °
A against 6.5%). The gap is narrower for professionals and associate professional at 6.3%

and 14.6% respectively for male, and 4.6% and 16.2% respectively for female (Table 4).

In the jUdiciaI,'government and political sectors, women’s participation is significant.
As of January 2002, there are a total of 30 female judges and judicial officers, representing
30% of the judiciary (Table 5). Eleven of the 60 (18%) members of the legislature of the
Hong Kong SAR are women. Six of the 16 (37.5%) heads of Government Bureaux are
women. While the numbers are not equally balanced between male and female, the impact
made by the women participants seenls just as notable in the community. Gender has no
noticeable effect on how:their views or actions are perceived or evaluated. However, it is
not among the eminent that women are dlscriminated against. .The concern is with. the

ordinary women in the community whose plight is often compounded by gender.. -

3. = Women workers

The total labour force in Hong in 2001 numbers 3,437,992 persons of which 43.31% .
are female. Most of the women are engaged as clerks (26.6%), in elementary occupations
(26.2%)', as associate Jprofessionals (16.2%) and serv.ice workers and shop sales workers
(15.7%). By contrast, the four largest groups of occupation for men are craft and related
" workers (16.2%), associate professionals (14.6%), service workers and shop sales werkers
(14. 5%) and elementary occupatlons (14.3%), wnth a marginally smaller group (14.1%) as

managers and admlnlstrators (T able 4).
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Under the Basic Law of the Hong Kong 'SAR, labour rights are protected. The
Employment Ordinance of Hong Kong provides for employment benefits including paid rest
-days, statutory holidays, sick. leave, maternity leave, severance pay and long service )
payment. It is an offence for an employer to dismiss ‘a' pregnant employee. The
assignment of heavy, hazardous and harmful work for her is also prohibited. There is a
~ statutory Mandatory Provident: Fund which came into effect in the year 2000. There is a
Labour Tribunal which deals with labour disputes from which legal representation ‘is
excluded. The E‘mployment Ordinance protects the right to form and join trade unions, and B

/

the Trade Union Ordinance protects the right to picket.

Notwithstanding the ahove female workers have in practice little protection. A major
sustalned criticism of labour unions is against the “4-18" requirement. This refers to the
requrrement under the Employment Ordlnance that ‘in order to quallfy for employment
benefits, an- employee has to be. employed for at least 18 hours a week for a contlnuous
period of 4 weeks. This excludes a large number of- casual workers 75% of whom are
women." Women are prone to casual employment because of a number of factors. . A
survey of a.labour union carried out in January-February 2001 shows 33% of the women
interviewed had been employed as casual workers in the two year period preceding the
| survey, Factors cited for their taking up casual rather than regular employment are: having
to take. care of family members (51.49%); difficulty in getting a full-time job because of age
discrimination (58.91%); lack of education qualification (57.43%);‘ lack of experience
(30.2%); dislike of regular employment -(15735%); and discrimination on the basis of family
responsibilities (13.37%).‘~'Thus certain categories of discrimination (age, family status) are
aggravated in the case of women, leaving them little choice other than casual labour, and

thus liable to fall short of the “4—18" threshold for employment benefits. . -

A particularly vulnerable occupatlon is that of the local domestic helper, who are |
almost invariably female, and usually serve an employer on part- trme basis. Although they
* work full time, they serve each employer only a few hours per day. It is easy for the

vemployer to evade hablllty for employment beneflts domestlc helpers.

) Informatlon from the"Hong Kong Domestic Workers General Union )
From a survey conducted in Jan-Feb, 2001 by the Women Affairs Committee of the Hong Kong Confederatlon
of Trade Unions.
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As Hong Kong's economlc recession continues, the “4-18" threshold is mcreasmgly -
deliberately exploited by employers ‘In some cases, terms of employment expressly

stipulate 17.5 hours of work every fourth week.

It is also a strong complaint that the provision for maternity leave and prohibition of
dismissal during pregnancy are |Ilusory Female workers have been d|sm|ssed just before

the notification perlod and |t is difficult to prove this i is the reason for d|sm|ssal

Likewise the protection against wrongful dismissal for trade union membership.- In
answer to a'question asked in the Legislative Council by a unionist Leg Co Member in May '
2001, the :Government disclosed that 18 complaints had been received in the past'five
years for anti-union discrimination. Yet not one prosecotion was instituted. In 8 cases the ,
reason was‘the claimant refosed to act as prosecution yvitness.~ In the remaining 10, the |
pr‘osecution authorities considered that there was insufficient evidence to prove the matter

beyond a reasonable' doubt:

Another problem is the costs of Iiltigation. ‘The Labour Tribunal 'is inexpensive and
precludes Iegal representation so as to save time and costs. However, an employee who
has won faces a tough dilemma when the employer appeals on a point of law. Unless tne
employee can get legal aid'for the appeal and have lawyers to represent him or her, the
employee would hesitate to contest the appeal, since if he/she should lose the appeal,v
he/she would have to pay the Iegal costs incurred notv only by himself/herself, but also by
the employer. This could 'wipe out whatever he had been awarded by the Labour Tribunal
The dissatisfactory law concerning legal -aid thus operates to vitiate the employee’s rights.
Although the problem is not gender-specifio, this adds to the many disadvantages a female .

worker already has toface. '
4. Foreign Domestio Helpers (“FDH”)

As of 2001, there are a total of 232,290 Foreign Domestic Helpers in Hong Kong,

98.1% of them are female, and 68% of them are from the ‘Philippines.' Together with



Indonesian and Thai FDH's, they represent the overwhelming majority of forergn natlonals ,
in the Hong Kong SAR. 3

The ready availability of FDH’s in the past two decades m Hong Kong at
comparatively low wages had contributed tremendously to Hong Kong’s’ economy by freeing
women, traditionally the home-carer, for the labour market. Yet their own vulnerability is

serious.

As a matter of law, FDH’s are protected by the same'_|e'gis|ation as those applicable
o - local | workers. However, FDH being “imported labour” there are further Ieg.all
reqUirements appllicable. ‘"They have to be paid a minimum wage of HK$3,670 (USD471)
per month. This is designed to protect the local labour market rather than any rights of the
FDHs themselves. They are prohibited from.switching employers, and if their employment -

contracts are over or broken, they have to return to their countries of origin within 2 weeks.

In spite of their contribution to Hong ‘Kong"e economy, FDH's are subject to common
social and racial discrimination. Up to now, there is no anti-racial discrimination legislation
in Hong Kong. Living in the household of their employers, themajority of whom live in
already very crammed accommodation, they can be victims of verbal, physical and sexual

abuse.

Accordingly to a survey carried out in February 2001 by a group of FDH

? Source: Women’s Commission “Employment Related Servrces and Vocational Training and Retrarmng
Programmes for Women” 2001

As at the end |Philippines Indonesia Thailand Other . Total Number
of month/ Nationalities

year .

Dec 1996 134,700 121,000 5,800 2,800 164,300

Dec 1997 138,100 24,700 5,100 13,100 . 171,000

Dec 1998 140,500 31,800 5,300 3,000 180,600

Dec 1999 143,200 41,400 5,760 3,340 193,700

Dec 2000 151,490 55,200 6,450 - 3,650 . 216,790

July 2001 154,360 63,680 6,820 3,850 228,710~
Sept 2001 155,370 66,130 6,900 ) 3,890 232,290

Population Distribution of Foreign Domestic Helpers (FDH) in Hong Kong
Source: Immigration Department of HKSAR
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organizations,* verbal abuse is common (‘23.5%)-. .Sexual‘ abuse ranging from sexually
offensive language to rape tbgether constitute 7.2%. Various degrées of physical abuse
ranging from slappihg to beating, constitute a total 6f 16% (Table 6). Inrecent years, there
were a number of high profile court cases of physical assault of FDHs by the|r women
employers and rape by their male employers. There were also cases of FDHs assaulting
_ infants in their care, in some with fatal consequences. These cases underline the extremes

of the traumatic tensions in the work environment of FDH’s.

On a more day-to-day level, FDH’s experience greater difficulties in enforcing their
employmeknt benefits.' Despite the Iegél minimum wage, in the survey just referred to,
15.2% are paid less. Altho;Jgh the law requires four rest days per month, 22.1% reported 3
days or less allowed, including 2.2% where no rest day or less than 1 rest day per month'.
However, FDH's are restraint by their work situation from obtaining any Iegél refned& unless
they are preparéd to break their contract. Yet if they do so, they are not allowed to work
while waiting for their cases to be heard or detérmined. The two-week rule means their stay
s restricted, even if extensions of stay are granted or renewed. '
. FDH's are not-allowed to acquire residency status in Hong Kong and have no right
-to vote. Theyy are not permitted by law to take up part-time jobs. As Hong Kong'’s labour '
market worsens, FDH's are watched with increasing resentment. A live-out arrangement
whereby in drder to avoid the crammed condition of their employers’ household FDH'’s
share rented accommodation elsewhere, is being attacked by some people in the

communlty asa breach of thelr condition of stay.

One strength of FDH's is their organisation. representing their intefeét Recently, a
proposal has been made by an employers’ association to reduce FDH wages in view of -
current deflation, notW|thstand|ng the purpose of the m|n|mum wage which is a protectionist.
FDH organlsatlons staged a protest:march in opposition. Their resistance and the support
of their syrﬁpathizers,in the community may delay the acceptance of the proposal, but the |

_ proposal is likely to be accepted and implemented in the end.

The Asian Migrant Centre, Asian Domestic Workers Union, Forum of Filipino Relntegratlon and Savmgs
Groups, Indonesian Migrant Workers Union and Thai Women Association



5. Women facing domestic violence

The vuinerability of women in a situation of domestic violence is well recognized in

Hong Kong. Correspondingly, there are NGO’s designed to assist them.®

As far as the law and law enforcement are concerned, two improvements are worth
noting in the last two yearé. -One is amending the statutory law to make it clear that marital
‘rape is a criminal offence. Whether as a matter of law a husband can rape his wife has
"been an issue on two bases. First, it was believed that a kind of irrevocable consent to
sexual intercourse was given by the wife in marrying her husband,»and tner.efore rape is
impossible, since the absence of consent is an element of the offence. Seco_ndly,x rape‘is
defined in Reg v R [1991] 3 ;WLR 767 as.unlawful sexual intercourse without the woman’s
consent, but “unlawful” sexual intercourse is thought to mean “sexual intercourse outside
marriage”. The House of Lord’s decision settled the matter by deciding that any sexual
' intereouree of a man with a woman knowing that she does not consent constitutes rape,
whatever the relationship. The Legislative Council (‘LegCo”) considered whether it is
necessary or desirable to amend the statutory definition of rape in ﬂ‘/iew of the fact that the
House of Lord decision has the same effect. In the end, amendment was favoured,
because it would facilitate the ready understanding of marital rape as a crime. Wives who
are raped by their hUSbands usually refrain from reporti'ng the crime to the police. It is all
the more impertant that when a wife is driven by desperation to report, her case should be
dealt with immediately as a serious crime, and not brushed aside as a “domestic dispute”
Further, publicity on the amendment will raise consciousness and dlsabuse husband of any

m|sapprehen3|on that their wives are obliged to consent.

Another important development is the pilot.scheme to encourage parties caught in
divorce ‘proceedings to use mediation as an alternative dispute resolution method.

Launched by the judiciary, the most recent report is that success rate has been 80%, with

A partial list of organisations aésmtnng women would include non-government organlsatlons (NGO like the
_Association for the Advancement of Feminism; Hong Kong Federation of Women's Centres, Association
Concernlng Sexual Violence Against Women, Hong Kong Association for the Survivors of Women Abuse. Other -
bodies specmcally providing refuge céntres for women facing domestic violence are Harmony House, Serene
Court operated by NGOs, and the Wai On Home for Women run by the Government's Social Welfare
Department.

3
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complete agreement achieved in 72% of the cases which followed mediation, and partial
agreement achieyed in another 8%.° One advantage of mediation over litigation is that it
encourages consensus and avoids the tension and mutual recrimination which almost
inevitably 'accompany Iitigation. Indirectly, this would reduce domestic violence by removing

some of the factors causing it.

!
i

6. ~ Women immigrants: new or illegal

Since the early 1980’s, Hong Kong men who-originally came frorﬁ' Chiha had been
marrying and raising families in China. The exit and immigration policies of China and Hong
- Kong respectively were such as to make itAvery difficult for the women and .children to join’
the men in Hong Kong. They have to apply for an exit permit called a “one way permii” from
the Chinese authorities, and the number of people on one way permits allowed to come to
Hong Kong is subject to a fixed quota. The women and children may also apply for a “tWo_‘r
way permit’ to come to Hong Kong f\qr.sho’rt visits. Some women. have given biﬁh to
children while visiting, and remained to look after them, thus becoming “overstayers”. To
overstay without permission is a criminal offence puniéhable by imprisonment. Some
women also sneaked into Hong'Kon'g without permission in order to join their husbands and
children, thus becoming “I.I. mothers” (lllegal Immigrant mothers). Iilegal entry is a criminal

offence punishable by imprisonment.

When Hong Kong reverted to China on 1% July 1997 and the Basic Léw came into
force, the children of Hong Kong permanent residents born outside Hong Kong (including
China) became permanent residents entitled to the right-of abode in Hong Kong. There is
no provision for the wives and mothers of permahent residents. The great fear that such
children would flood into Hong Kong prompted the Government of the Hong Kong SAR to
introduce laws and policies effectively restricting their entry by subjecting them to
immigratioh control. The cohstitutionality of the relevant provisions became.the subject of
bitter, prolonged and high profile court proceedings knoWn as “the right of abode cases”. In

-their argument before the court on behalf of the children, the right of family and rights of the

6 The Chief Justice’s Address at the Openfng of the Legal Yeér,14 Jan,2002



;:hild under the ICCPR (International Covenant on Civil and Political Rights), the ICESCR "
(International Covenant on Economic, Social and' Cultural Rights) and United Nation

~ Convention on the Rights of Children were cited in suppbrt.

Th'is situation has created a multitude of probléems and vulnerable groups of people,
one of which is women who arrived in Hong Kong recently (within the last 7 years) either
- Iégally or illegally. They are the subject of widespread and strong discrimination. They are

and feel isolated from the community. .They have serious difficulties finding jobs, earning

. money and making friends. Most-of them are the main care-provider. of their families most - -

of which.belong to the lower income groups. . The protection of their rights by law are
"virtually put beyond their ;each.- Although more than half of the women have secondary
.education, many have come from rural background and re‘céived little education. All face
Ianguagé and social barriers. Thus they sfruggle under heavy responsibilities and against
severe disadvantagés. Their predicaments are at least in part created by the law and
goverhment policies as well as' systematic maladministration. They are entitled to effective

4

legal protection.

- Publicly funded programmes targeted at them, are far from adequate. indeed,
although -a number of surveys and studies have been carried out by social groups about
these w_c)rhen based on small sampling, no attempt hés yet been made to take stock of their
situation by a comprehensive survey. AAccor,ding to government statistics, released in May
2000; theré were 190,900 female persons from the Mainland of China who have lived in
Hong Kong for less than 7 years, against 83,600 male p(ersons.7 . They are, respectively,
69.6% and 30..4%’01_‘ the population of arrivals from Mainland China who have lived in Hong *
Kong for less than seven years: ‘On an annual basis, the number of immigrants from
Mainland China who came to Hong Kong on a one way pefrﬁit in 1998, 1999 and_‘2000 were
56039, 54625 and 57530 respectively. Of these, women joining their families in Hong Kong
as wivés and mothers probably represent some 30-40% '(Table ?). Thus the size of this
ekceedingly yulnérable groups will continue to grow in the coming'years. A meaningful

scheme of support, which must incIUde access to legal remedy, is urgently required.

\

'

7 Information from the Census and Statistics Department



7. Conclusion

.
.

The vUInerabIe_groupsbf womenoutlined above highlights the discrepancy between
recognized rights and the protection provided by law, and between legal protection in

principle and in practice. The vgaps identified suggest that there is much for those

concerned in legal justice' for women to do. One category of action is to promote better -

Iegislation, e.g. in a clearer definition for rape; in closing the loopholes in the Empioyment
Ordinance. Another category is improving access to justice by more easily available legal
advice. Is this direction, efforts are being made to establish a “Community Legal Services

Centre”® It is not exclusively or predominantiy for women, but being designed to be user-

friendly, bearing in mind the practical difficulties for various sectors of the community, such -

a Centre will ensure that the vulnerable groups'of women will be warmly included instead of -

kept out.

8 Speech of Margaret Ng at the British Council Colloquium on Access ‘the future of-.law referring to “Paths to
Justice- Hong Kong", a research report compiled in June 2001 by the office of Margaret Ng

'
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TABLE (1)
Population — There may be a slight discrepancy betwéen the sum of individual items and the total as

shown in the tables owing to rounding ] _ .
1991 ' 1996 ' 2001

- |Total 100% 5522281 . |100% 6217556 -|100% 6 708 389
Female 49.08% 2 710 290 . 50.01% 3 109 449 51.02% 3 423 045
Male 150.92% 2 811 991 49.99% 3 108 107 48.97% 3 285 344

Source: 2001 Population Census—Summary Results p.24, Census and Statistics Department, HKSAR'

TABLE (2)
Education attainment

Population aged 15 and over by education attainment (highest level attended) and sex, 2001

. Male Female

No schooling/ kindergarten 124670 4.6% . 345269 12%
Primary ' 552983  20.4% 595290  20.6%
Lower Secondary - |608 889 22.5% . 451 600. 15.6%
Upper secondary . 702076  25.9% 771605  26.7%
Matriculation . 1240510 8.9% 287580 10.0%
Tertiary ' '

Non-degree course t 104156 3.8% 105722 3.7%

Degree course “1377703 13.9% 330919  11.5%
Total 2710987 100% 2887985 100%

Source: 2001 Population Census—Summary Results p.42, Census and Statistics Department, HKSAR

TABLE (3)
Inconi'e .

Workihg population by monthly income from main' employment and sex 2001

! Male ‘ Female
<1000 - 120639 11% 9020 0.6% .
1000 -1 999 11 283 0.6% - 16 127 1.1 % \
2000-3999 46 528 2.6% 232051 162%
40005999 . 102239  5.6% 164348 11.5%
6 000 -7 999 203521 11.2% 194378 13.6%
8 000 - 9.999 233093  12.8% 162383  11.3%
10 000 - 14 999 473519  26.0% 269514 18.8%
15 000- 19 999 242946  13.4% -+ (128035 8.9%
20 000 — 24 999 163532 9.0% 87 584 6.1%
25000 -39 999 160675 8.8% 97°360 6.8%
40 000 and above 155276 8.5% 55 056 3.8%
Unpaid family worker 6152 0.3% 17 447 1.2%
Total 1819403 100% 1433303 100%

Median Monthly income from main employment, 2001:
Male: 12 000 - Female: 8 900
Source: 2001 Population Census—Summary Results p.56, Census and Statistics Department, HKSAR



TABLE (4) - . .
Working population by occupation and sex, 2001

{Occupation |Male .|Female
Managers and administrators 257023  14.1% 92614 6.5%

- |Professionals ) 114 340 6.3% 65485 4.6%

" |Associate professionals ' 265829 14.6% 232842 16.2%
Clerks . 148 646 8.2% 381346 26.6%
Service Workers and Shop sales workers  |264 466  14.5% - 1224495 15.7%
Craft and related workers 294036 16.2% 26964  1.9%
Plant. and machine operators and(207001 11.4% 31665 2.2%
assemblers ' : ' :
Elementary occupations 260337 14.3%: 375056 26.2%
Skilled agricultural and fishery workers; |7 725 0.4% 283 | 02%
and occupations not classifiable o :
Total ' 1819403 100% . 1433 303 100%

" Source: 2001 Population,Census——Surhmary Results p.54, Census and Statistics Department, HKSAR

TABLE (5) i : :
Rank ' Number of female judges % of female judges

- |Justice of the Court of Appeal of 1 - 1429%
High Court

. |Judge of the Court of First 5 . : 22.73%
Instance of the High Court ' ' "
Senior Deputy Registrar, High| 1 33.33%
Court { : _
Deputy Registrar, High Court 1 L 25%
Judge of the District Court 7 ' ' 22.58%
Registrar, District Court 1 100%
Adjudicator, Small  Claims 1 100%
Tribunal :
Magistrate 12 . 20.69%
Special Magistrate 1 , 9.09%
TOTAL 30 K 19.23%
Position as at: 18 January, 2002 '
Source: Judiciary, HKSAR
TABLE (6)
Physical Abuses Suffered by FDH
Physical Abuse : Number 1%
1) Verbal abuse (e.g shouting, abusive language, pointing 588 23.5%
finger). _ : '
2) Slapping on face, hand or any part of the body 110 4.4%
3) Spitting - 44 1.8%
4) Kicking |65 2.6%
5) FDH hit with objects; objects thrown at FDH . 87 o 3.5%
6) Beating ‘ 55 - 2.2%
7) Other physical abuses 37 1.5% .,
Total respondents . . . 2500 |- ,

® Above percentages are the no. of cases divided by total no. of respondents
The sum of the above different kinds of physical abuse is not equal to the no. of total respondent -
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because some respondents reported no ph)}sicﬁ] abuse suffered by them.

Source: “Baseline Research on Racial and Gender Discrimination Towards Filipino, Indonesian
and Thai Domestic Helpers in Hong Kong” jointly undertaken by the Asi:an Migrant Centre, Asian
- Domestic Workers Union, F ofum of Filipino Reintegration and Savings Groups, Indonesian

i

Migrant Workers Union and Thai Women Association, February 2001, Hong Kong

'TABLE (7)

No. of One-Way Permit Holders by Types of Relatives in Hong Kong and Sex, 1998-2000
Types of Relative 1998 ' 1999 " 2000
inHK male | female | total | male | female | total | male | female | total
With only parents 18210 | 17307 | 35517 | 15933 | 15610 {31543 | 15802 | 15507 | 31309 |
in HK , ' -
* Withonly spouse | 250 | 9125 9375 | 247 6509 6756 | 514 7066 7580
" inHK ' : : ’ '
* 'With only children - 81 242 - | 323 113 311 424 | 118 361 479
in HK 1 ‘ )
With a combination of | 381 9773 | 10154 | 421 | 15064 |[15485 | 840 | 17088 | 17928
parents &/ ' o ‘
or spouse &/
or children in HK ' N . . ' :
With no next-of-kin in | 458 212 670 278 139 417 149 - 85 234
HK ‘ L ' '
Total 19380 | 36659 [ 56039 | 16992 | 37633 | 54625 | 17423 | 40107 | 57530

Source: Census and Statistics Department, HKSAR
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The Asian Women'’s Fund was established in July 1995 by promlnent cmzens
who were concerned about continued suffering of the - former “comfort
women”, victims by Japanese: mllltary dunng the World War Second with the
support of the Government of Japan "The prlmary aim of the Fund is to

. extend atonement and support to those victimized women. The wvictims have

suffered in silence. for so- long and are now of an advanced age, and it is

*" " therefore the Fund’s sincere wish to act urgently; in accordance with their

needs, to alleviate their pain in whatever small way it can. At the same time,
recognlzmg that prevailing attitudes of discrimination and V|olence against
women is a: part of the background to the suffering inflicted on the “comfort .
women”. The second pillar of the work of the Fund is to actively address * *~ fi
contemporary |ssues of violations agalnst the d|gn|ty and nghts of women.’

‘ 7
4 o

The Fu'nd.s actlvmes |nclude:

B \

o hostnng international forums on contemporary ISSUGS on-women;, ,*7;’ ‘ IS
- @ financial support to NGO: prolects addressmg contemporary women 's . |
" human rights issues; - g Ol |
® research and analysis into the causes and preventron of violence agalnst
women, and other contemporary women’s human rights violations, and;

s

- :@ training and’ development of new counsellng approaches for women V.

wctnms of wolence and hurnan rlghts V|olat|ons : c

'S W ' ' O o «
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For further information, or a list of pUbI_ications,‘ please contact the Fund- R B
., . .atthe address below, or visit its site on the world wide web. D

r . . . e By

Akasaka 2-17-42 Mmato-ku Tokyo Japan 1 07-0052 '

. Tel: (+81)3-3583-9322 FAX (+81)3 3583 9321
o ‘ . e-mail: dignity@awf.orjp P
" website: http://www.awf.or.jp , AR




