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Human Rights and Women’s Rights in Afghanistan

Sima Samar
Chairperson, Afghan Independent Human Rights Commission

Afghanistan is emerging from 23 years of brutal warfare. Women have been the primary
victims of the conflict in Afghanistan. Human rights and women’s rights have been ignored
by all sides during the war. Despite the establishment of an Afghan interim government,
adoption of a new constitution, and a presidential election, violence in our country continues.

The violence we see today in Afghanistan is the direct result of following factors:
= The failure to fulfill promises to improve security in Afghanistan,
= The impunity enjoyed by human rights violators.
= Lack of law enforcement and the war economy

Within the next period, our country could either take positive steps toward sustainable
peace or deteriorate even further into difficulties, unless lessons are learnt from the past.

I want to first describe the situation of women’s rights in Afghanistan in the past and
present. Then | will talk about the work of the Afghan Independent Human Rights
Commission to try to end violations of rights and to lay the groundwork for improved lives for
women, men and children in the country.

Afghanistan has always been a patriarchal society, but almost three decades of war
destroyed the progress that women had begun to make in the ‘60s and ‘70s.
Fundamentalism was built and supported by outside countries as the strategy to fight the
Soviet Invasion and communism. This strategy had horrible consequences for women.
With the claim of upholding Afghan culture and observing Islamic values, men victimized
women horribly. During the civil war that followed the Soviet withdrawal, violence against
women increased to the maximum level.

Although none of the warring sides respected the human rights of women, the actions of the
Taliban were the most extreme. When the Taliban took over, from 1996 some people said
that they brought peace and security to Afghanistan. But, what kind of peace and security
was it for women when they could not leave their homes, they were beaten in the street,
and they were not allowed to work? What kind of security was it when giving a girl a pencil
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and a notebook was considered a crime? Today the world condemns the Taliban, but after
the great damage they did to humanity.

In Afghanistan, the women’s rights situation now is somewhat better than it has been in the
past two decades of war. Women are now able to work and go outside of their homes, and
girls can attend school. The election was a positive step toward democracy and women
participation was very good, but we still have to make democracy a reality on the ground.
The exercise of women’s rights and human rights, reconstruction, sustainable peace, and
democracy are in great danger because of the lack of security and the absence of rule of
law and the lack of any real political will in the country.

Progress for women was made in our new constitution, but women’s lives have improved
little, especially in conservative areas of the country. For example, just this June, a bus
carrying Afghan women election workers who were registering women voters was bombed
by fundamentalist extremists, killing two women and injuring a dozen others.

Opponents of women’s rights remain a strong force in our country. Afghanistan is a country
where the violations of women’s rights continue with impunity. Factional fighting has not
ended. The Taliban have not been defeated. Women face rape and displacement in the
warfare. In one district, women fled the fighting with their children and ran to the river to
escape being raped by military commanders and private militias. These women drowned in
the river, choosing to die in this way rather than to be raped by the men. We still see local
authorities imposing restrictions on women, but we do hope that the central government will
change the situation in the future.

The media shows thousands of girls going to school, but they do not show what the quality
of education is and how many girls do not have access to education facilities. They do not
show the more than 30 girls’ schools that have been set on fire or bombed by
fundamentalists in the past years.

Tactics of intimidation are used to stop people and especially women from exercising their
human rights. At both Loya Jirgas, women delegates were attack and threatened with death
for advocating for justice and human rights. Women are threatened and harassed daily
about not wearing the clothes that some of the men like.

Women do have the right to vote in Afghanistan, but the women did face problems during
the election. In some of the areas, women'’s access to polling station was very limited.
They had to walk for hours in order to reach the polling stations. In some other areas, the
male relatives voted for women.
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Our legal system and courts are markets, where “justice” can be bought by the rich, while
the poor suffer in silence. Women, like men, are imprisoned in horrible conditions, and
often illegally. Prisoners suffer from lack of space, lack of sunlight, and overcrowding.
Prisoners are routinely denied medical care or only treated within the prison. Female
prisoners have had to give birth in detention centers, without any facilities and support. The
majority of women detained are in prison for breaches of the social code, such as leaving
their abusive male member of the family, rather than for any real criminal activity.

Trafficking of women and children continues. The kidnapping of children for labor, sexual
exploitation, and other cruel and illegal practices happens throughout the country.

In the face of forced marriages and hopelessness about their lives, many young women are
committing suicide by self-immolation.

The Afghan Independent Human Rights Commission was established in June 2002 as one
of the requirements of the Bonn Agreement, which set in place the interim and transitional
government for Afghanistan after the fall of the Taliban. The Commission was initially
established for two years. In January this year, we won inclusion of the Commission in the
new Afghan constitution. It will now be a permanent institution to protect and promote
women’s rights and human rights in the country.

Our Commission is nearly gender-balanced, with five women and six men commissioners. |
would now like to talk about some parts of our work and how we are dealing with these
issues in the current challenging situation.

First, we are advocating for increased security and disarmament in the country. One of the
main reasons that advances for women'’s rights and human rights in our country are so
fragile is the lack of security and the absence of the rule of law. Since the day | took office
as Minister of Women’s Affairs in the Afghan Interim Administration in December 2001, | —
along the Afghan government and the United Nations — have urged the expansion of
international peacekeeping troops beyond Kabul as absolutely necessary to achieving
sustainable peace and women’s rights in Afghanistan. But the international community’s
response has been inadequate and too slow to arrive. More ISAF are still needed in the
country to help with disarmament and to prepare for the parliamentary elections next year.
We really need help from the international community to support us until our national police
and national army is able to take the responsibility.

Security for women also means access to basic human rights such as education and health
care, especially reproductive health care, to work that allows them to help support
themselves and their families, and to food and shelter. We also need job opportunities for
women, as well as for former war combatants so they can put down their guns and see
there is a future without war.

_48_



Second, the culture of impunity in Afghanistan must come to an end if women'’s rights are
ever to be real. There can be no peace without justice in Afghanistan. There must be
accountability for the human rights violations of the past and the present. Without
accountability and without justice, the culture of impunity will continue.

I am concerned that in Afghanistan we could again be entering a period where women'’s
rights are viewed as a trade-off for so-called security. Some people think that our silence
about the past violations is necessary for the stability of the government and for security.
Some people do not even consider the violations of women'’s rights that occurred to be
serious violations of human rights. But, we believe security with justice is not sustainable.

Our Commission is mandated to undertake “national consultations and propose a national
strategy for transitional justice and for addressing the abuses of the past.” Our work
includes development of mechanisms for accountability for the past crimes against
humanity in accordance with international law, Islamic principles, Afghan tradition and the
will of the people of Afghanistan. As a part of our national consultation process, we
conducted interviews of 4151 people and more then 200 focus groups involving thousands
more people. Through this process, we found out more about how the people of
Afghanistan want past violations to be handled. Women were at least 50% of the
participants of the participants. Our report will be launched soon.

We believes firmly that the process of accountability for past violations will strengthen the
rule of law and put an end to the culture of impunity that has governed Afghanistan for
decades.

Third, another part of accountability is monitoring and investigating current abuses of
women’s rights and human rights. In the past year, the Commission received over a three
thousand complaints of human rights violations including extra-judicial killings, forced
marriage, rape, property confiscation and destruction, forced migration, torture, illegal
imprisonment, kidnapping, beating, and selling of women.

The Commission has intervened successfully in some cases to prevent forced marriages.
Although Afghan civil code requires mutual consent for marriage, forced marriages are
prevalent and are one of the primary causes of violence against women and self-immolation.
Often these marriages are performed on the demand of military commanders. The
Commission also has worked to stop the transfer of girls and women to resolve disputes,
the devastating practice known as “bad.” Domestic violence also is a human rights violation
that the AIHRC investigates and for which it seeks protection and remedies for the women.
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In response to reports of high numbers of cases of women setting themselves on fire in
suicide attempts, the AIHRC convened a seminar on self-immolation, published a book on
the topic, and made recommendations to provide more support to women and to prevent
them from attempting to kill themselves.

Through its monitoring of women’s prisons, the Commission has won some improvements
in conditions, including literacy and vocational training programs for women prisoners and
kindergartens for their children. We have also won the release of hundreds of illegally
detained prisoners, including women.

Fourth, we have also investigated complaints against the coalition forces, who in the name
of combating terrorism have stormed people’s houses, conducted culturally sensitive
searchers of women by men, destroyed property, and illegally detained people.

Fifth, the AIHRC has worked to assess the extent of the trafficking of women and children,
to educate law enforcement official about trafficking, and to prepare a national plan of action
on child trafficking.

Sixth, while working to establish the rule of law, AIHRC also has led efforts to ensure that
the laws protect women’s rights. The Commission was one of the primary advocates for
inclusion of women'’s rights in the new Afghan constitution. While the final government draft
of the Constitution did not include an explicit guarantee of equal rights for women as AIHRC
recommendations had urged, at the Loya Jirga, we won adoption of a provision stating that
“The citizens of Afghanistan — whether man or woman — have equal rights and duties before
the law.” We did not win all of our recommendations to strengthen women'’s constitutional
rights, but we did at least create some space for women.

Our Commission also won a provision in the constitution requiring the government to abide
by the international treaties and conventions to which Afghanistan is a party, including
CEDAW. As an independent national human rights institution, the AIHRC works to promote
the harmonization of national law and practice with international human rights instruments
and to hold the government accountable to these standards.

We also have submitted recommendations for changes in the civil and penal codes to the
Judicial Reform Commission, which is charged with proposing new laws. Our Human
Rights Commission has urged defining harassment and threats against women’s exercise
of their rights as a crime. We have urged the establishment of more family courts and the
enforcement of marriage registration laws. Marriage registration laws can be an important
strategy to protect women against forced marriage and to protect women’s property rights in
divorce and widowhood. But the road ahead of us is very long one , if we are to make the
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equality provision in the constitution it will take time to get these law ;s as fact and reality
for the women.

Seventh, women's political participation is crucial to effectively promote women'’s rights, as
well as enhancing political pluralism and culture of dialogue as basis for a democratic and
inclusive society. Women must be full participants in the political, social, and economic
arenas, in our country's reconstruction, and in the world’s security bodies for the Kaliznokov
and war culture to come to an end.

One of the problems with the peace process that gave birth to the new Afghan government
is that the negotiations only included representatives of the different warring factions. But
only three women were allowed to attend the meetings as delegates and only two women
were included in the cabinet. Clearly, without the advocacy of Afghan women and women’s
organizations around the world, women would not have been represented at all, but
inclusion of these few women is still not enough.

One of the AIHRC'’s priorities for the new constitution was the setting of quotas for women’s
representation in parliament. Because of our work and that of our allies, the Constitution
now guarantees women about 25-30% of the seats in parliament.

Our Commission had a leadership role in verification of political rights and observing the
presidential election. We also will try to do it in the upcoming parliamentary election

Finally, a major goal of the Afghan Independent Human Rights is to replace the existing
culture of violence with a culture of peace and respect for human rights and women’s rights
specifically. The impact of fundamentalism and the war culture in Afghanistan have caused
long-lasting damage to both human rights and to the mentality of the people.

Through workshops, round tables, public gathering events, media, publications, short
documentary films, and introduction of human rights into curriculum at all levels of education,
AIHRC has sought to is inform people that human rights are not something imported from
the West, but that these are rights with which everyone is born with throughout the world,
regardless of sex, ethnicity, or economic status. To change attitudes and behavior, the
Commission has held human rights and women’s rights workshops for police, army,
journalists, judges, disabled, schools and universities, government employees, doctors,
religious figures and other community leaders.

These are just some of the areas in which the Commission is most active in protecting and
promoting women’s rights and human rights.
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Women'’s rights and human rights will not be real unless there is enough security and law
enforcement in the country. Lack of security — both physical and economic — is one of the
reasons that make women more vulnerable than any other sector of the society during
transition from armed conflict to peace and stability. At the same time, real security is not
possible unless women's rights and human rights are respected and promoted so they
become a reality.

It is clear that terrorism is an enemy of everyone, particularly women. But the counter-
terrorism campaign as it is being implemented also presents dangers to women’s rights, as
seen by the increased fundamentalist attacks in Afghanistan against Afghan civilians and
international staff.

We, as national human rights institutions, do not believe in peace without justice, and
sustainable reconciliation will not happened if there is no accountability. a proper
mechanism should be made in order to reach a real reconciliation in Afghanistan. The work
in Afghanistan is not done yet. As we now know, what happens in Afghanistan affects the
world. Only through international solidarity on behalf of human rights and human dignity we
can achieve respect for human rights and dignity, peace, equality, justice, and a non-violent
world.

Let us work together to change the world and make safe place for people to live with dignity
and respect for human rights.

05 01
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THE SITUATION AND ROLE OF WOMEN
IN CAMBODIA, IN THE CONTEXT OF SOUTH-EAST ASIA

SON Soubert
Member of the Constitutional Council

In the early history of Cambodia, starting at the first century of the Christian Era, the
Chinese Annals, the old Khmer and Cam inscriptions agreed on the legend of a lady, known
as Liv-yi (the Willow lady) for the Chinese and Soma in the Sanskrit inscriptions, who was
the Chief of the Army fighting an Indian Brahmin Prince Kaundinya, lost and married him.
This legendary story indicated that at least the family system of Matriarchy, giving the
importance to the mother-line, was applied throughout the Cambodian traditions, even
during the Angkor period for the King succession, despite the Indian and Chinese influence
of Patriarchy. In the wake of the 9" century, a Kingdom on the Mekong River, at the level of
present day Kratieh, called Sambaur or Shambupura, was ruled by Queens.

In India, although the role of women might be important, especially as mothers, it is often
subservient to men. In the former life story of Lord Buddha, the Vessantara Jataka, most
famous in Southeast Asia, tells the story of generosity and liberality of Prince Vessantara
who, in order to achieve liberation, gave away his own children and his wife. Likewise, the
story of the ordeal of Lady Sita by the fire ordered by her husband Prince Rama, for her to
prove her innocence, is quite questionable and put the women in a rather discriminatory
situation. One may argue that due to the importance of the role of the women as mothers,
their moral standard must absolutely be unquestionable... In these antique great civilizations,
either in Greece, Rome or Israel of the Bible, women are not equal to men; their social
status is secondary to men, although their role of salvation, especially for the Jewish People,
could be unmatched. Starting from this background, | do not wish to go back to the origin of
humankind and to wonder why women became less important than men?

|  THE SHARE OF ROLE AND DUTY

It is of the common nature of men and women that men as the fathers are the ones who are
working outside in order to feed the family, especially during the child bearing and delivering
of the mothers, who have to stay home and look after the household and take care of the
children. The mothers are the first teachers and the transmitters of influences, traditions and
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ideas to the children, who are more attached to the mothers than the fathers.

As a mother, she is the first guru, according to the Indian traditions, before the children at
the age of 7 years old would be sent to another Guru, who is usually a Brahmin or a Rsi
(Rishi)... This role is also understood in another monotheist religious tradition, such as
Judaism and Islam, since the mothers are the direct transmitters of the religious traditions
and education. This is also true for the Cambodian women, whose family background was
also scrutinized, before the son of another family would get betrothed.

In the pre-Angkor time, women were ruling as Queens at the Kingdom of Shambupura,
situated on the Mekong River, in the present day Kratieh province. In the beginning of the
8th century, Queen Jayadevi, daughter of Jayavarman | of Tchen-la left an inscription
complaining of the misfortune of her time... In the 13th century, during the apex of the
Angkor Empire, two successive Queens of King Jayavarman VII waged great influence on
the King by introducing Mahayana Buddhism. They were themselves well versed in
philosophy, educated and learnt in meditation: this was Queen Indradevi, who died young
and was succeeded by her sister Queen Jayendradevi.

I THE ROLE OF WOMEN IN CAMBODIA INDEPENDENCE TIME FROM 1953 TO 1970

During the French protectorate, from 1863 to 1953, women lived in a traditional way, without
access to proper education, especially higher education. The primary pagoda schools were
mostly meant for boys, in the countryside. In the cities, when in the early 20th century the
French introduced lay schools, girls in a very small number could attend them. But two
learnt Khmer Princesses, Princess Mallika and her two daughters, Princesses Yukanthor
Pingpos and Pingpeang opened Primary schools for girls, known as Mallika School and
Pavie School. Another Princess, Samdech Kanitha Rasmey Sobhana also opened another
Primary Girl School, where boys also could attend.

It is not until after 1947 Constitution, that women had the right to vote. During Prince
Sihanouk Sangkum Reastr Niyum's regime in 1955, the role of women was promoted. The
Kingdom of Cambodia boasted itself to be the first country in South and Southeast Asia to
have lady Ministers in the government, since the middle of the 1950's until 1970.

During the crusade for the independence, early 1950's, when King Sihanouk reclaimed
independence from the French, there were women volunteers in the armed forces, called
"Neary Klahan" or "Valiant Ladies". Women were encouraged for higher education, equally
to men.
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[l DURING THE COMMUNIST REGIMES: FROM 1975 TO 1991

There was equality of rights in the misery and hard labour. Some young girls were used as
the Angkar (Organization)'s executors. Women did not have liberty of choice, they have to
match and marry the men the Angkar chose for them, sometimes these men were former
Khmer Rouge soldiers or cadres, lame or physically handicapped by war. It is difficult for
women handicapped to find husbands, but the contrary is not true. There was no law or
Constitution guaranteeing human rights and civil rights from 1975 to end 1978.

The same could be applied for the People's Republic of Kampuchea, turned to State of
Cambodia in 1990, under the Viethamese occupation.

IV THE 1993 CONSTITUTION, AFTER THE UN ORGANIZATION AND SUPERVISED
ELECTIONS TO THE PRESENT DAY

Because of the gross violations of Human Rights, during Pol Pot's time and after, the
National Supreme Council headed by Prince NORODOM Sihanouk adhered to all the
conventions and stipulations of the UN Charter on Human Rights: Chapter 3, Article 31 of
the Constitution. The rights and protection of women and children are fully guaranteed, but
flaws exist in the implementation.

Domestic violence, where women are victims are frequent until today, as reported by the
enclosed document published by the Ministry of Women's Affairs, in collaboration with
UNIFEM, UNDP, the World Bank, ADB and DFID/UK. Minor wife of the government
Officials, although the Constitution allows only one wife, are victims of the vindication of the
legal wives of these Officials, who rented Kkillers to shoot artists like Ms. Piseth Pelika, singer
like Touch Srey Nich, if they do not throw acid on these victims, without any legal action
taken against the culprits.

The poverty is another hardships imposed to the mothers, when the system of welfare and
social security is non-existent. Some of these mothers ended up selling their own children to
a network of child trafficking. These children are begging in Thailand or Vietnam, if they
don't end up into prostitution.

The Ministry of Women's Affairs, linked first with Youth and Veteran Affairs, was created in
1993, previously led by Mr. KEAT Sukun from the Buddhist Liberal Democratic Party of
former Prime Minister SON Sann, and in 1998 by Mrs. MU Sochua, who made great efforts
to promote the dignity of women, to combat prostitution and abuse and violence against
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women. But still problems of domestic violence exist, where mostly women and young girls
are victims. Poverty is another incentive to women trafficking, if not children.

VvV CONCLUSION

Despite the Cambodian 1993 Constitution, which stipulated the equality of rights between
women and men, and upraised the rights of women and children, the reality is different. We
need to emphasize on education, since the primary schools, the necessity for the boys to
respect the rights of the girls and vice-versa. Sometimes the traditional customs are
hindrance to social progress. How can we talk of equality of gender in an Islamic country,
where women have no civil rights, or even in some Buddhist countries, where only men can
be ordained, not women? Can we talk of physical or physiological differences that made
men and women unequal? Or rather would a religious and social tradition than made
women unequal to men? May be like in the story of the Greek drama: Lisistrata, women
should organize themselves into Associations and groups to defend their rights. But
sometimes women themselves are torturers to their own gender, when a legitimate wife out
of jealousy threw acid on the face of her rival, or high-ranking Official wife hired killers to
eliminate her opponent. Again the education and the implementation of strict law in a viable
juridical system can help promote the status of women.
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Reconciliation in Post Conflict Societies with Particular Attention to Women

Milena Pires
Programme Coordinator, UNIFEM

After accepting the invitation to this conference | have been troubled by what | would say to
you today and attempt in some small way to contribute to the discussions over the next 2
days and do justice to this very important topic. The burden that | carry is that | am not an
expert in the area of reconciliation and transitional justice, although in relation to Timor
Leste | was deputy chair of the National Council which discussed and approved the
regulation that set up the CAVR, the Portuguese acronym for Commission on Reception.

Truth and Reconciliation under the UN Transitional Administration in East Timor (UNTAET),
| also work and have worked on issues related to the rights of Timorese women since 1994.
As a Timorese | have naturally tried to contribute to and have accompanied, with concern
the developing situation in Timor Leste, from its years of occupation through to the transition
under UN administration through to independence, particularly from a gender perspective.

| also want to say that there are many fine Timorese women and men, from the
Commissioners of the CAVR and its staff to the international advisors, including from Japan
Dr Akihiro Matsuo, who are the true experts on this topic. | hope that the fund will establish
contact with the CAVR in the future, particularly at a time when the Commission is
completing its final report and recommendations.

I will try nonetheless as | stated earlier to do justice to this topic and indeed the women of
Timor Leste who were subjected to the most insidious and unimaginable violence and
denigration during the years of occupation. | wish to stress from the beginning that Timorese
women were victimized by the violence, but are today dignified survivors and hold their
head up high in spite of all that they have suffered and the hardships that continue to be
their daily life.

Background
In a little over 4 months Timor Leste will commemorate its 3rd year as an independent
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country, after rising literary from the ashes and a brutal military occupation. Unbeknownst to
some Timor Leste underwent 3 waves of external foreign occupation. It was colonized by
Portugal then occupied by Japanese military in World War Il and Indonesia from 1975 to
1999. Transitional justice remains an important issue today as much as it was following the
withdrawal of the Indonesian military in 1999. This is despite Timor Leste being one of the
least developed and poorest country in the region and in the world and ongoing questions
raised by some, including international observers and some members of the government as
to whether justice should be pursued for past human rights violations when the country
faces a myriad of needs.

The UN Transition Administration in East Timor (UNTAET) faced considerable pressure to
address past human rights violations. This happened at a time when Timor found itself in a
vacuum as what had existed as a semblance of a formal justice system during the
Indonesian occupation was removed together with the withdrawal of the Indonesian military
and administrative structure. A Special Panel of the Dili District Court and a Court of
Appeal was established in order to prosecute serious crimes pre and post referendum 1999.
A Serious Crime Unit based in the office of the Prosecutor General has investigated and
indicted some Timorese and Indonesians. The Serious Crime Unit took a limited number of
cases which showed general trends of violations committed. It is important to note that
violence against women as such was not part of cases identified, although within the major
strand cases violence against women such as rape is included.

Mandate of the CAVR

The CAVR was established in response to an overwhelming need by Timorese leadership
and people to discover the truth and reconcile not only with each other but with that truth.
Reconciliation was never perceived by the people as a substitute for justice. Under UNTAET
Regulation 2001/10 of July 2001, the Commission has 3 main areas of activity,
establishment of truth regarding past human rights violations, from 25 April 1975 to 25
October 1999, facilitating community reconciliation and providing a report and
recommendations to the government in order to prevent future human rights violations.
CAVR also has the mandate to promote human rights in Timor Leste.

In order to establish the truth regarding the past human rights violations, the Commission
shall initiate, facilitate or coordinate inquiries into the extent of human rights violations
including

The violations, which were part of a systematic pattern of abuse, the nature, causes and the
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extent of human rights violations. Which person, authorities, institutions and organizations
were involved in the commission of human rights violations.

Where appropriate, the Commission shall invite interested parties to make statements or
submit the information to the Commission including assistance to persons wishing to
provide statements.

The Commission also has the power to convene, invite or order a person to appear before a
Commission hearing to answer the questions where it appears that person may have
relevant information to a Commission's inquiry.

The second mandate of the Commission is to support the reception of individuals who have
caused harm to their community involving minor criminal offences and other harmful acts
through the facilitation of community based mechanisms for reconciliation. Regulation
2001/10 includes a list of offences that can be considered by the Commission. These are
theft, minor assault, arson (other then that which resulted in deaths or injuries), and the
killing of livestock or destruction of crops. Cases not meeting these requirements are
handed to the Prosecutor General for processing through the formal justice system. By the
end of 2003, 1340 applications for community based reconciliation hearings were received
by CAVR.

The community based reconciliation process has been useful in providing an opportunity for
the perpetrator to speak of his/her involvement in a crime and also to speak about who else
has been involved, including those who gave orders for the carrying out of the crime. This
helps to break the cycle of secrecy of the past and allows the community and victim to know
what had been confidential during the years of occupation. This also allows CAVR to
examine the patterns of human rights abuse as official documents pertaining to these
crimes would have been destroyed. In hearings held by the Commission, community
participation has been high and active with community members and victims fielding many
questions to the perpetrators. The hearings have also had the participation of the elders 9f
the community traditionally responsible for resolution of conflicts.

Sanctions imposed on perpetrators is decided by the victims based on traditional methods
of compensation, such as payment of livestock or some type of community service such as
helping to rebuild someone's dwelling. A report of the hearing including the perpetrators
statement is also sent to the Prosecutor General for potential enforcement of sanctions
agreed upon or further prosecution through the formal justice system where necessary.

The community based reconciliation process has also been important for the return of
refugees from West Timor and other parts of Indonesia, particularly those who were
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culpable and feared reprisals on their return. An atmosphere has been created through this
process whereby the community has truly been willing to accept perpetrators back into the
community. It must be kept in mind nonetheless that some of those still in Indonesia did not
commit crimes and were forcedly taken by the Indonesian military, whilst others responsible
for killings and other serious criminal offences such as rape have not returned. Sanctions
and punishment are decided

Public Thematic Hearings

In order to fulfill its mandate CAVR has also held a number of thematic public hearings,
including Violence against Women. Aside from testimonies collected in the course of its
work, victims, authorities and experts were invited to speak on Violence against Women.

Former authority figures such as former governor of Timor Leste, NGOs, victims and the
Indonesian National Commission on Violence Against Women (Komnas Perempuan), who
sent a delegation from Jakarta to the hearings, a consortium of Timorese women's groups,
a research team of Indonesian NGOS from West Timor who had studied conditions in 74
refugee camps in West Timor following the huge population movements of September 1999
gave testimony during the 2 day hearing.

The former governor in describing what he knew stated;
"The aim of this violence against women was to reduce the power of the resistance."

“Timor Leste was a closed land, it was a place of lies and falsities, the people that came
here could do anything. It was secret.” Mr. Carrascalao said that the Indonesian military
had a systematic approach to abusing women, that it was not in any way incidental or
accidental. He gave many examples of practices of the military. He spoke of how lower
ranking military personnel looked to further their careers by providing young Timorese
women to higher ranking soldiers.

"Senior functionaries were given women as if they were facilities.”

He told of the common practice of Indonesian military holding dance parties, where young
Timorese women were forced to attend and entertain soldiers, these women were then
vulnerable to sexual abuse. He said that women from mixed families, with a Timorese
mother and a Portuguese father, were often targeted for such abuse. Mr Carrascalao said
that the wives of Falintil soldiers were often forced into sexual slavery by the Indonesian
military.
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When he spoke of the Indonesian government family planning (KB) programme, he said
that in principle it had the same aims in Timor Leste as in other parts of Indonesia. He
pointed out that this was not an Timor Leste programme, but an Indonesian national
prograrnme. However, he said, proper implementation was impossible in East Timor
because it was a war situation and highly militarized. He said that in the villages, people
were offended by this programme. He said that the people looked to the Church for
guidance, and that it was against Church policies. Mr. Carascalao also spoke of the
thousands of children dead from the war. Timorese people asked why on the one hand
non-Timorese were brought to Timor as part of Indonesia's transmigration prograrnme,
while on the other Timorese were made to stop having babies themselves. He also said that
one of the problems of the family planning programme in Timor Leste, which made it
different from other parts of Indonesia, was the secrecy surrounding the programme he said
that people did not understand or consent to participating in the programme.

Mr. Carrascalao also spoke of the 1983 massacre in Craras, in the Viqueque district in the
east of the country, in which hundreds of people are said to have been killed. “We call this
village the village of widows,“ he said. Mr. Carrascalao named Prabowo, the son-in-law of
then President Suharto, as being a key figure in the massacre and told of how it involved a
power struggle within the Indonesian military, in particular with General Murdani.

In the course of his submission, Mr. Carrascalao gave some disturbing figures. He said that
as Governor in 1985, he conducted a survey across Timor Leste and determined that at that
time there were 40,000 orphans. He said that he was only able to gather support from the
central government for 5000 of these orphans. He also gave population figures from the
early years of the war, comparing them to a 1974 Church census. He said that in 1974 the
Catholic Church in Timor Lesle estimated a population of 640,000, but that in 1980 the
estimated population was 500,000.

Following are excerpt from the public hearing report from CAVR;

The most lasting impression of the two days is the dignity and inner strength of the women
who gave testimony. Again and again, as they relived the most terrible moments of their
lives, women had to pause amidst tears to regain composure. Again and again they insisted
that they wanted to continue speaking, that to tell their story was important to them, that the
time of silence about this was over.

"My small village is in the hills where you can’t even drive a car. No leaders ever come to
see us. But today, with the grace of God, the CAVR has opened a way for us women to
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come to the table and tell our stories to the nation,” said Olga da Silva Amaral as she
opened her testimony to the CA VR on the first day of hearings.

In selecting women to give testimony to the hearing, tile CAVR sought to demonstrate a
broad picture of the different eras of violence within the 25 year period of the CAVR
mandate, and of the kinds of situations women found themselves in within these eras.

During the civil conflict in 1975, women were targets of violence because they or members
of their families were thought to be members of an opposing party. For example, evidence
was heard that Fretilin member's abused women, associated with the UDT party and vice
versa. A dramatic moment of the hearing was when on the first morning, Rita da Silva was
recounting her experience in 1975 of rape by members of the Fretilin political party. As she
paused in her testimony another woman waiting to give testimony stood and strode to the
front of the auditorium, Victoria Henrique cried out. "My sister suffered rape by Fretilin
members. And |, a Fretilin member, was raped by UDT members. We suffered the same at
the hands of men.” Victoria stood on the podium, embraced Rita da Silva in tears, "We
earned independence, we suffered because of this flag (draping herself in the flag of Timor
Leste), we are sisters,” and called on Timorese political leaders to ensure that this never
happens again. She said that independence was for all Timorese people, and called on
political leaders to embrace the way she and Rita were. The packed audience cried and
applauded all at once.

Other women talked of the period after the Indonesian, military conducted its full-scale
invasion in December 1975. The audience heard how families ran to the mountains, and of
how women often became separated from their husbands who took up arms to defend the
country. Women talked of how family members, especially children, died in the mountains
from lack of food or medicines.

Maria Cardoso, a slim woman in her 50s, spoke of years of trying to keep her family
together while her husband was in and out of Indonesian military custody until he
disappeared in 1982 in the Kablaki central mountain region. A chilling episode occurred
when, after the disappearance of her husband, she was taken into custody by Indonesian
military. Re-enacting how 10 soldiers marched her down to the river to be executed, she
spoke the words of the “foreign soldiers” barking orders for her to get on the ground and
prepare for death. "Ten guns forced me to the ground, ten guns circled me, ten guns
pointing at me, but | was able to say ‘Don't kill me yet. Give me time to pray. Then | took a
bit of earth and wiped it on my forehead. | made the sign of the cross and prayed, ‘God, my
husband fought for this land. If you want me to be handed over at this time, please, but if
you are truly most powerful, make these weapons not explode on my chest or head.' After
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| prayed, they pulled the triggers three times but the weapons didn't give off any sound.
They took me back home. "Maria Cardoso had three homes burnt over the 25years of the
commission's mandate: in 1974 Timorese UDT members burnt her home and took all
possessions, in the 1980s the Indonesian military burnt her home, and in 1999 the Mahidi
militia burnt her home. "All these experiences have made us suffer.”

The cost of everyday living is very difficult to get and the money to send my chiid1en to
school | only get through selling small things. But from that little income | have been able to
find my children's schooling through university, so that they may become smart and useful
in building our nation, the free nation of Timor Leste. "Women told of their experiences
during the 1980s, as the Indonesian military established its apparatus at the village level.
The story of Olga da Silvia Amaral brought the whole auditorium to tears with her as she
recounted years of terrible abuse in her village, experiences she said were shared by many
women in her area. Olga lives in the remote central mountains village of Mauxiga, which
even today cannot be reached by car. She told of how in 1982 the men of her village were
sent to the prison island of Atauro by the Indonesian military after a huge military operation,
leaving the women of Mauxiga especially vulnerable. Olga spoke of the nightmare that
continued for months.

“At that time only women were detained al the Dare Military Command Post. We were
tortured one by one by ABRI and Hansip (Civilian Guard under Indonesian military
command). Before | was raped, the hit me in the head with a wooden chair until | bled. | was
hit with a firearm in my left ribcage until | was injured. | was kicked in the back with military
boots until | was unable to walk. But the torture continued. | was given electric shocks to my
ears, hands and feet. | was jumped all over until | felt that my blood no longer flowed and |
had no more strength. That is when they raped me. They tortured me like this for a month.

“At that time, ABRI erected a building they called a school to hold the women whose
husbands had been exiled to Atauro. The women were ordered to live with the soldiers.
Every day 1 was interrogated. | was tortured and raped. Pregnant women and nursing
mothers were also raped. Their children would cry, but the soldiers didn't pay any attention
to that. "Olga then told of how she was kept in a toilet for three months, where the torture
and sexual abuse continued.” There was never a day without rape. She was released in
April 1983 and reunited with her husband who returned from Atauro later that year.

Beatriz Miranda Gliterres gave testimony of how after the massacre of Craras in 1983, when
she was two months pregnant, she and her family ran to the hills for safety. After being
ambushed by military she surrendered. In the course of her testimony, Beatriz spoke of
how, over a period of the following 10 years, she was forced to live with three different
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Indonesian soldiers. In each case, she became pregnant, and in each case the soldier
returned to Indonesia leaving her and the child behind. When she was forced to live with the
second soldier, she told herself: "Okay I'll cut myself in half. The lower half I'll give to him,
but the upper half is for my land, the land of Timor. "Beatriz lives today in her village with her
children. She spoke of how at times she had been treated badly by her community for being
an "army wife " but that now her' community accepted her and her children.

The CA VR heard also of the impact of the 1999 violence upon women.

Feliciana Cardoso was present al the massacre in the Suai church on 6 September 1999.
She witnessed the murder of the local priest Fr Francisco by militia members who first shot
and then stabbed him. She then witnessed her husband being killed, "his arms held out like
Jesus Christ, as he was sliced to death with a sword by a militia member. With other women
and children she was forced to the military post and later taken by militia and police over the
border to West Timor. She was held at the police station in Betun for two months before
fleeing and returning to Timor Leste in November 1999.

Anguished testimony was given by Ines de Conceicao Lemos, the mother of former
UNAMET local staff member Ana Lemos from Ermera, who was raped and murdered in
September after the 1999 ballot. Dona Ines spoke of the terrible last days of her daughter,
when the TNI and the local militia Darah Merah tortured and raped her in the front yard of
her neighbor’s house, before she was taken away from her family and murdered. Ana’s
clothes were returned to Dona Ines #from a grave without a name in the middle of the
forest in Ermera.”

At the end of each woman's testimony, National Commissioners asked them if they would
like to give a message to national leaders, government members, or the nation as a whole.
Something remarkable occurred each time one of the women paused to gather her thoughts
for this message. After recounting deeply traumatic personal experiences, the women
composed themselves and asked national leaders to think about women all over the country
who had suffered like them.

“Don't just drive around in your big new cars, or fly around the world. In villages in all
thirteen districts there are so many widows and orphans. | ask you to do something to help

them in their daily lives," responded Victoria Henrique of Liquica.

Through tears and touching signs of reconciliation the women who gave testimony had one
request in common. Assistance to send their children, orphaned grand children and other
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dependents to school. Few requested anything for themselves, but continued to hope for
justice.

People's views of Reconciliation

As stated previously the CAVR has completed its truth seeking and its community
reconciliation work. It is now in the final stages of writing its final report and
recommendations. This is awaited with underlining questions remaining, such as what will
happen to the report once it is handed to the President, will the full report be a public
document, will the Commission name names, will the government extend needed services
to the victims etc.

A study was commissioned by the International Centre for Transitional Justice (ICTJ) carried
out through focus group discussions in 2003 provided some interesting views on the work of
CAVR and people's views and aspirations regarding justice and reconciliation in general.

Despite the important contribution of CAVR, those who partook in the discussion forums felt
that not enough attention or redress has been given to particular situations.

"Many people died m Uma Tolu at that time, but up to the present time the incident is gone
with the wind. Nobody cares about those human rights violations". (Male villager, 43 years
old)

"With this conflict and violence, many women became widows and children became
orphans. But the government has not paid attention to them, therefore many people say that
we haven't experienced independence”. (Women's group member, 30 years old)

"l guess reconciliation works only with minor problems like hitting, insulting etc. bit it cannot
solve major crimes like murder - that's the job of the law"

Recommendations

Add a few to the recommendations already in existence also of relevance for conference ie.
UNIFEM independent experts’ assessment. SG report on 1325, UNFEM Gender and
Justice Conference

Truth, justice and reconciliation and compensation for women Strengthening women's role
in security and conflict prevention , Ensuring adherence to Security Council resolution 1325
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especially ensuring that women have a role in peace negotiations, all aspects of peace
building and nation building Engendered donor programmes to post conflict countries

Conclusion

In all honesty and although the major part of this paper's focus has been violence against
women during the Indonesian occupation, | can not end in all conscience, without making
reference to violence suffered by women in Timor Leste during the occupation by Japanese
military. Sexual slavery also occurred in Timor Leste and women were held by Japanese
military against their will as did women in other countries in Asia for sexual purposes. Little
was know about their experience and this continues today. An elderly and frail Timorese
woman testified traveled to Tokyo with a Timorese judge and testified at the Tokyo Adhoc
tribunal in 2000. That was the beginning of a remembrance which uncovered a handful of
other elderly women. Many had passed away. That seems to have been also the end of the
remembrance as the case in Timor Leste have been leftto be forgotten, as women and
women 's organizations focus on the more recent violations suffered by Timorese women
and the overwhelming task of nation building.

The government of Japan is one of the major donors to Timor Leste. For the first time
Japanese military partook in peacekeeping operations in Timor Leste through engineering
battalions. Their work and contribution to Timor Leste as well as the donation of substantial
machinery at the end of their mission was gratefully received. However | regret to say that
although Japan is a leading donor, no programme is dedicated specifically to address the
needs of women, and its largely gender blind. Some assistance has been forthcoming
through the office of the advisor for the promotion of Equality to the Prime Minister for
capacity building but it can not stop there. | would urge the Fund to use the influence that
it has to request that gender be integrated into all assistance given by the government of
Japan to the government of Timor Leste. The women who suffered abuse in World War |l
can not be forgotten with the passing of time or because of political compromise. If they are
our work dealing with women from proceeding violations will have no meaning.
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Forced Labor, Sexual Slavery, and “Comfort Women”
How Germany and Japan Approach a Dark Chapter of Their Wartime Past

Gebhard Hielscher
German Journalist in Japan
Former Director of Tokyo Office, Friedrich-Ebert-Stiftung (FES)

World War Il had two main perpetrators, Germany in Europe and Japan in Asia. It seems
natural that both countries are often compared as to how they handled the aftermath of that
war. Some of these comparisons are quite convincing, others not so.

Starting from the premise that only comparable things should be compared, | would like to
sort out some elements where Japan and Germany differ significantly and then proceed to
point out differences in comparable areas of their postwar behavior.

To begin with the obvious and uncontroversial — the political geography of the two countries:
Japan is an island nation, Germany situated in the middle of a continent. If Germany wanted
to be accepted again by its European neighbors, it had to come to terms with its past
behavior in a way acceptable to these neighbors. In contrast, Japan felt it could disregard its
neighbors and run away from its past for a long time because America protected it anyway.

A second point of difference would be what is generally referred to as the “Holocaust”.
Japan has plenty to account for in terms of war crimes such as illegal aggression against
and occupation of other countries, mass killings of civilians and terrible cruelties against a
great number of fellow Asians. But Japan certainly did not commit anything comparable to
the systematic, state-organized and immensely cruel mass murder of millions of Jews in
Germany and German-occupied parts of Europe. Therefore it is unfair and inappropriate to
compare German efforts, to at least symbolically and financially express remorse for what
Germans did to the Jews, by paying compensation to survivors and their families or
supporting the state of Israel, with anything Japan did or did not do with regard to victims of
Japanese misdeeds.

A third point of difference refers to what happened to Hiroshima and Nagasaki in August
1945. The A-Bomb was originally developed to be used against Germany, but when it was
ready for use in July 1945 Hitler's so-called Third Reich had already collapsed and
Germany had ceased to exist as a state. The shocking damage caused by the two bombs
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dropped on Japan was so terrifying that many Japanese began to think of themselves as
victims of a crime against humanity — conveniently forgetting the crimes committed by their
countrymen against fellow Asians and others. To put the first use of nuclear weapons
against human beings into perspective, let me quote former US Ambassador to Japan and
Harvard professor Edwin O. Reischauer: “An argument could be made for having used the
first atom bomb on Hiroshima in order to shock the Japanese leaders into surrender,
because the decision even then hung precariously in the balance, but there was certainly no
justification for using the second bomb.”’

The fourth and final point of difference centers around the circumstances and immediate
consequences of the defeat of the two countries. Germany capitulated in May 1945: On the
23" of that month, the Allied Powers deposed the last government of the Third Reich.
Germany ceased to exist as a state, was divided into four occupation zones and ruled
directly by the 4 Allies USA, UK, France and the Soviet Union; exactly four years later, on
May 23™ 1949, the Federal Republic of Germany (so-called West Germany; in German: die
Bundesrepublik Deutschland or BRD) was established on the territories of the three western
zones with Bonn as its provisional capital, to be followed a week later by the founding of the
German Democratic Republic (so-called East Germany; in German: die Deutsche
Demokratische Republik or DDR) on the territory of the Soviet occupation zone with East
Berlin as its capital. After four years of discontinuity Germany had reappeared as two
rivaling states who unified into one Germany 41 years later in October 1990 and assumed
the name of the former West Germany for the unified country.

In contrast, Japan, which had capitulated in a two-stage process on August 15 (radio
speech of the Emperor) and September 2, 1945 (signing of the surrender documents),
continued as a state, the Tenno remained as emperor, and the government stayed in office.
The country was not divided, and the US-led single occupation power, the GHQ (General
Headquarters of the Supreme Commander for the Allied Powers or SCAP), ruled only
indirectly until Japan regained its sovereignty in 1952. The keyword to describe the early
postwar period, in comparison to Germany, would be continuity.

After identifying what | believe are the major differences between Japan and Germany with
regard to their roles as perpetrators of World War Il, let me now proceed to the next aspect
and point out some differences in comparable postwar behavior of the two countries.

There remain three large areas open to comparison — the wars of aggression by the armed
forces of Germany and Japan against other countries, their policies and actions in occupied
or colonized territories, and finally war crimes in the narrow legal sense, meaning crimes

' Edwin O. Reischauer: JAPAN The Story of a Nation, Tuttle paperback, Tokyo 1971, p. 216. By the way, the
author was born in Tokyo, spent his youth in Japan, and dedicated this book “To My Brother Bob the first
American casualty in World War Il Shanghai, August 14, 1937”

7687



that go beyond what are considered “normal” war activities. The following three examples
show how Japan and Germany differed in dealing with some of these war-related issues
after the war.

1. The prosecution of war crimes: The Allied Powers conducted war crimes trials against
both Germans (in Nuremberg) and Japanese (in Tokyo). But in the same year of 1958,
when the Japanese government ordered the release of the last inmates of Sugamo
prison who had been sentenced by the Tokyo Trial, Germany set up in the town of
Ludwigsburg a Center for Investigating National Socialist Crimes. The “Ludwigsburg
Center” is still operating to this day, it has initiated criminal proceedings against more
than 100 000 suspects of whom about 6 500 were given guilty verdicts — German courts
passing sentences on German nationals who committed severe war-related crimes.

In contrast, Japanese prosecutors and criminal courts have not pursued any cases
against Japanese suspects — and not for lack of suspects, but because of a lack of
willingness. Even the commander of the notorious “Unit 731", which operated camps
where approximately 3000 inmates died cruel deaths, many in inhumane “medical
experiments” not unlike those conducted in German concentration camps, could return
to Japan unchallenged, even reopen a medical practice under his real name and live out
his life until he died a natural death — unperturbed by any challenge from Japan’s legal
system until the end.

2. The treatment of the prewar period and the wartime history in history textbooks for
schools: Educational reconciliation through international textbook research between
teachers and historians from former enemy countries had already been tried after World
War | between France and Germany — though, in the end, with limited success — and
was resumed after World War Il (already in 1949 between British and West German
teachers, from 1950 on between French and West German experts). In Germany these
efforts were later centered around the Georg Eckert Institute for International Textbook
Research in Braunschweig.In the words of its current director, Wolfgang Hoepken, an
early goal of the institute was “to eliminate, through collaboration with international
partners, the hostile images and negative stereotyping of other people and countries,
which early textbooks had promoted ... Its basic intention was the ‘decontamination’ of
textbooks and historic concepts that had been poisoned by nationalistic misuse of
history ... it understood its task ... as one of educational reconciliation and contribution
toward conflict prevention.”

Hoepken describes the German-French textbook consultations since the 1950s and the

% See “Why Textbook Research?” in Andrew Horvat and Gebhard Hielscher, ed., Sharing the Burden of the Past:
Legacies of War in Europe, America, and Asia (Tokyo: The Asia Foundation, Friedrich-Ebert-Stiftung, 2003),
pp.3-4.
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consultations between Germany and Poland in the 1970s as “cases of successful
textbook ‘decontamination’ ... greatly encouraged by the consensus that had been
achieved within German society, according to which the legacies of World War Il and
Nazism presented Germany with certain moral obligations ... The goal of such textbook
consultations was the achievement of an agreement on one historical narrative in which
both sides would be able to recognize themselves.”

Hoepken participated in a symposium on textbook problems held in Tokyo, which was
also attended by experts from France, Poland, the Netherlands and ltaly as well as the
US, Japan and South Korea. The discussion of US textbook issues resulting from World
War Il by American experts effectively countered an excuse frequently used by those
Japanese denying the need for textbook reconciliation in Asia — namely that only nations
which lost the war had to deal with these issues and that Japan, which unlike Germany
did not commit a holocaust, had nothing to atone for because it only conducted a
“normal” war, like the victorious Allies. The textbook reconciliation experts from Japan
and South Korea demonstrated that good will and appropriate self-reflection can
produce impressive results, even friendship. But it could not make up for the fact that
their exchanges were essentially “private”, lacking the support of their respective
governments.’

Compensation policies regarding war-related damages: War damage settlements
between states are usually referred to as “reparations” whereas individuals claiming
war-related damages would be seeking “compensation”. With regard to compensation
claims by individuals (or other non-state entities), Germany and Japan went in opposite
directions. While Japan, as a matter of principle, did not recognize any war-related
claims by individuals against the state, (West) Germany already in the 1950s enacted
broad legislation that established compensation claims against the German government
for a wide range of individuals who had been persecuted by the Nazi regime “for
reasons of political opposition against national socialism or because of race, religion or
ideology” (quoted from paragraph 1 of the Federal Compensation Law of 1953/56, in
German: Bundesentschaedigungsgesetz or BEG). The BEG covered the whole period of
Nazi rule from 1933 until the end of the war and provided fairly comprehensive
compensation to victims of Nazi violence “who had suffered damage to life, body, health,
freedom, property, professional career or economic livelihood” (para. 1 BEG). Though
the main thrust of the law was to compensate Jewish Nazi victims — which, as stated
above, should not be used for comparison with Japan — the point | want to make here is
that the BEG also applied to Non-Jewish individuals who had suffered damage from
Nazi violence for political, religious or ideological reasons.

® The book identified in footnote 2 contains the proceedings of that symposium on “Textbooks, History, and War
Memory in Europe, America, and Asia” held in Tokyo in November 2001.
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This International Conference on “Reconciliation and Moral Responsibility” has been
organized by the Asian Women’s Fund established in July 1995 “by prominent citizens ...
with the support of the Government of Japan.” According to the English-language brochure
[“Comfort Women” and International Law] (Asian Women’s Fund 98-10), from which | am
quoting here, the Fund’s “primary aim ... is to extend atonement and support” to women
that have been victimized as so-called “comfort women” by the Japanese military during
World War II.

The only comparable institution | can think of on the German side would be the foundation
‘Remembrance, Responsibility and the Future” (in German: die Stiftung “Erinnerung,
Verantwortung und Zukunft’) established by a law enacted in July 2000 to provide
compensation to people, mostly from Eastern Europe and the former Soviet Union, who had
been forced to work in wartime Germany.

During multilateral negotiations that preceded the establishment of the foundation, it was
agreed that the individual compensation payments for the aggravated form of forced labor —
so-called slave labor — should be three times the basic amount. | mention this because
slave labor, in my view, would be the link to the issue of the so-called “comfort women”
(“Jugun lanfu” 7EHER % in Japanese). The fate which these women suffered at the hands
of Japan’s military during the war was sexual slavery and therefore can be considered a
particularly degrading form of slave labor.

Both of these institutions, the Japanese fund and the German foundation, have a few things
in common: In legal terms both are organized as foundations — in spite of its English name,
which is only a selective abbreviation of its full Japanese titte (U HiE AN LMD T=d DT T
SERnE R HEA4:) |, the Asian Women's Fund was set up as a “Zaidan Hojin” (B4[Hi5AN)
meaning a foundation with legal capacity. And both foundations operate a fund from which
to pay “compensation” (in the German case) or “atonement money” (in the Japanese case).
They also share the basic idea that Germany and Japan have a moral responsibility
vis-a-vis their respective victims and both countries hope for reconciliation with these
victims.

Now let me point out some of the differences between the two foundations and their
compensation policies, starting with a brief look at the Japanese side.

Setting up the Asian Women’s Fund in Japan was very controversial. Originally the
government had refused to accept any responsibility for the use of “comfort women” in
military brothels, as Tokyo continues to do in other cases of forced labor including slave
labor. Some conservative politicians made quite outrageous statements, denouncing these
women as prostitutes because they were providing sex for money, to justify their opposition
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to any compensation payments from the government. But early in 1993 a Japanese
professor, doing research on the issue in the Defense Agency’s archives, discovered proof
linking Japan’s military — and thus the state — to the recruitment of the women and to the
administration of the military brothels. This prompted the then Miyazawa Cabinet to start
their own investigation. And in August 1993, cabinet spokesman Kono Yohei (17 21 2 'E 2
KB, the current president of the Lower House) admitted in a government statement that
these women had in fact been recruited by force (in Japanese: “Kyosei Renko” F#fil3#1T),
and apologized on behalf of the government (in Japanese: “Owabi to Hansei” 331>t E X

H).

But even thereafter resistance against any official compensation was strong. The foundation
finally set up in July 1995 under the Murayama Cabinet was a compromise solution: The
operational outlays to run the Asian Women’s Fund as well as medical and other welfare
payments to former “comfort women” (up to 3 million Yen per person) would come from the
government’s budget, the actual “atonement money” to be paid to the individual victims (2
million Yen per person) would be drawn from the fund proper made up of private donations
— contributions from citizens, companies and other non-state entities. And each former
‘comfort woman” willing to accept this “atonement money” would also receive a letter of
apology from the Prime Minister of Japan. A total of about 285 victims from South Korea,
Taiwan, the Philippines and Indonesia have accepted these payments. No significant
increase is expected, given the age of surviving victims and the refusal of a considerable
number of survivors, especially in South Korea, because the money was not “official
compensation” from the Japanese government. The foundation is expected to be dissolved
in the spring of 2007.

Turning now to the German side, the foundation Remembrance, Responsibility and the
Future differs significantly on almost all points mentioned with regard to the Japanese
foundation. To begin with, the type of victims in the case of the Asian Women’s Fund is
restricted specifically to former “comfort women” while the German foundation is aimed at
all kinds of forced labor. Theoretically this could include “sex slaves” as a form of slave labor,
but in reality this type of victim was, as far as | know, not taken up in the deliberations that
led to the establishment of the German foundation; I'll discuss later how Germany did — or
did not — deal with the issue of war-related sexual slavery.

The two foundations also differ widely in scale, both in the number of victims and in the
amount of fund money available for atonement or compensation payments. There are no
reliable statistics on the actual number of “comfort women” forced to serve the Japanese
military during the war. The highest numbers | have seen were between 100 000 and 200
000, but these figures most likely include other forms of forced labor. A more realistic figure
would, | presume, be well below 100 000. On the other hand, the number of foreign workers
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in wartime Germany peaked in 1944 at 7.6 million men and women, and by that time they
would be “mainly forced labor’.* Applications for compensation were expected from an
estimated 1.5 million victims. The German fund was capped at an overall amount of 10
billion DM which would translate into about 5.1 billion Euro. From this sum would have to be
substracted 1 billion DM for certain insurance policy damages and 0.7 billion DM for “future
fund” activities, leaving a net total of 8.3 billion DM or 4.25 billion Euro for forced labor

compensation.®

Since less than 300 former “comfort women” actually accepted atonement money from the
Japanese side, the discrepancy to the number of likely beneficiaries from the German fund
is so great that it doesn’t make any sense to compare the total sums available from the two
funds for atonement or compensation. Instead a comparison of the amounts per person
may be helpful. The figures for the Japanese side have already been mentioned. On the
German side the nearest equivalent to sexual slavery would be the aggravated form of
forced labor or so-called slave labor, for which the individual compensation payment was
calculated at something like 15 000 DM or about 7 700 Euro. This would be significantly
lower than the 2 million Yen or about 15 400 Euro per victim from the Asian Women’s Fund.

While the atonement money on the Japanese side was to come from private donations,
because no political agreement could be reached on using public funds, the German
compensation payments are based on a new law passed by the German parliament in July
2000 to set up a foundation financed jointly by government and industry. The 10 billion DM
of the fund were shared 50:50, at least in nominal terms. In reality, the government’s share
was much larger because industry could claim tax deductions for their payments into the
fund. There was no political controversy about the use of tax money like in Japan. On the
contrary, the law was enacted with broad support of all parties represented in parliament:
The Lower House or “Bundestag” passed it with a large majority, the Upper House or
“Bundesrat” unanimously. It was an expression of the political will to come to terms with the
past and pay — something — for it.

But what about sexual slavery? Were there no “comfort women” serving German soldiers
in military brothels? And what became of them? The situation in Europe differed, depending
on where the action was. In countries where prostitution and brothels existed customarily,
for instance in France, the German occupation forces made use of such facilities by limiting
visitors to German soldiers or officers and by medically supervising the women working
there. In countries where prostitution was not supposed to exist, however, such as the
former Soviet Union, it seems likely that the German military, too, organized brothels for

* These figures are taken from the report by Otto Graf Lambsdorff to the symposium on  “Paying Wages 60
Years Overdue: Compensating Victims of World War Il Forced Labor” held in Tokyo in February 2002; the
proceedings of this symposium are also contained in the book identified under footnote 2, see p. 152;
Lambsdorff negotiated on behalf of the German government.

® These figures derive from a German-language source: Mario von Baratta, ed., Der Fischer Weltalmanach 2002
(Frankfurt: Fischer Taschenbuchverlag,, 2001),column 262.
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soldiers and officers. But very few details are known except by a few experts and the people
immediately involved including, of course, the women working as sex slaves in whatever
facilities were set up for such purposes. | don’t believe that this chapter of the war in Europe
has been adequately investigated, and | haven't heard of any German compensation
payments to former sex slaves and the like. In this regard Germany doesn’t seem to have
done its homework yet. | have therefore proposed to examine the issue in an international
symposium on wartime sexual slavery both in Asia and in Europe. Hopefully this would be
the fourth in a series of conferences on issues left over from World War Il to be jointly
sponsored by the US-based Asia Foundation, the German Friedrich Ebert Foundation and
Japanese partners, as the previous three conferences on textbook problems (in 2001),
forced labor (2002) and on looted art (2004) have been.

It seems odd that Germany, while providing a large amount of public money for
compensation of forced labor, would do so little if anything for sexual slavery, whereas
Japan, while refusing to provide any public money for compensation of forced labor in
general, does relatively better in the delicate case of the former “comfort women” including
the provision of possibly more public money for medical support and welfare payments than
the atonement money from private donations.
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POLITICAL MEMORY AND THE POLITICS OF MEMORY

Pumla Gobodo-Madikizela
Professor, University of Cape Town
Senior Advisor, Truth & Reconciliation Commission

While blacks in South Africa suffered racial discrimination and repression throughout the
Twentieth Century, these practices were only codified into law as Apartheid in 1948, when
the Nationalist Party came to power. The effect of Apartheid was not only to legalize every
imaginable form of discrimination, but also to reduce blacks to second-class citizens, even
foreigners, in their own land.

The ANC, founded in 1912, used peaceful forms of protest during the first half century of its
existence. But a remarkable event occurred more than 40 years ago that transformed the
nature of the struggle. On March 2 1st, 1960, the Pan African Congress (PAC), a breakaway
organization from the ANC established by Robert Sobukwe the previous year, organized a
protest against the apartheid government's pass laws. Several thousand black people
gathered outside a police station in Sharpeville, a township in the northern town of
Vereeniging, to protest the notorious pass laws that required blacks to carry internal
passports that totally regulated their lives. The police opened fire on the crowd killing 69
(most of whom were shot in the back fleeing, and all of whom were unarmed) and wounded
186. Countrywide demonstrations, protests, and strikes followed as anger mounted in black
areas. On March 30th, the government declared a state of emergency, detaining close to
20,000 people and banning the PAC and ANC, forcing the two political organizations
underground, while some of the members went into exile.

Both the PAC and the ANC concluded that this savage killing by the apartheid regime spelled
the end of peaceful protest. Force had to be answered with force. Nelson Mandela
announced the establishment of Umkonto we Sizvwe (The Spear of the Nation) an armed
wing of the ANC to carry out acts of sabotage, and went into hiding. The arrest of Nelson
Mandela in 1963 and the raid on the farm Rivonia, where Mandela was in hiding, led to the
long trial the following year and to life sentences for Nelson Mandela, Walter Sisulu, and six
other leaders of Umkonto we Sizvwe in the celebrated Rivonia Trial.

The government responded by stepping up its security apparatus, establishing the notorious
Bureau of State Security, BOSS, which soon became the most feared symbol of state
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repression. Over the next decades more discriminatory laws were passed and repression
spun out of control; hundreds of thousands of apartheid's opponents were detained without
trial while thousands were severely tortured and often died in detention.

State orchestrated violence grew even further during the 1980s when covert operations units
were established in the security police and defence departments, which ran a network of
police informants (black and white), murder squads, and scientists skilled in the "art" of
biological warfare. South Africa saw an increase in widespread torture by security police,
mysterious deaths and disappearances of political activists, mass killings, and police
cover-up operations. At the same time, the police were given immense powers and immunity
with laws that protected them from being prosecuted for the human rights abuses they
committed. The liberation movement stepped up its armed struggle against apartheid, which
also included human rights abuses in the process.

By the beginning of the 1990s President F. W. de Klerk and .his colleagues were driven to
the realization that the spiral of violence was leading the country to ruin, and the international
isolation of South Africa was becoming too much to bear. He released Mandela from prison.
A widely representative commission, the Congress for a Democratic South Africa (Codesa),
was established to negotiate what amounted to the modalities of transferring power to the
majority that resulted in the election of Nelson Mandela and the ANC in 1994.

A major concern of Codesa was what to do about the human rights abuses of the past
regime, and how to bring about social cohesion in a country ravaged by violence. The result
was the establishment of The Truth and Reconciliation Commission with a mandate to focus
mainly on four issues, namely to:

1. Establish as complete a picture as possible of past human rights violations committed by
all sides of the political spectrum;

2. Give victims of human rights abuses a chance to speak publicly about the abuses they
suffered in the past;

3. Grant amnesty to perpetrators of human rights abuses in exchange for full disclosure of
atrocities they committed in the past;

4. Attempt to break the cycles of violence that so often repeat themselves historically.

As | noted earlier, the incident on March 21st 1960 was followed by countrywide
demonstrations in black townships, leading to more bloodshed. In the township of Langa,
one of Cape Town's black townships where | grew up, the carnage was worse than what
happened in Sharpeville. At least this is how | would remember the events that | witnessed
as a little girl of five from my mother's small garden through the hedge surrounding the front
of our tiny house on 69 Brinton Street. It is a memory that | still find difficult to shake out of my
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mind. Yet its accuracy was tested when, as a committee member on the Truth and
Reconciliation Commission in 1996, | was forced to revisit the events in Langa township not
as their reality lived in my memory, but as they occurred.

What | remembered was the commotion in the row of houses on my street, all replicas of the
matchbox type structure that was my home, linked to each other like carriages in a long
endless train. Men | knew as fathers of the girls and boys | played with were running around
looking scared, jumping fences to be anywhere but their homes. Men | have never seen in
my home came out of our coal shed in the back of our house with blackened faces. To
escape this chaos, of men - scared and defiant men - running in and out of my home, |
wondered outside and saw what they were all running away from. Big army trucks that
looked like huge monsters roaming the streets and driving over walkways and into the large
field that was in front of our house firing into fleeing crowds. | was witnessing something |
had up till then never seen before: live shooting, blood, and death. The image that | was to
recall from memory many years later was that of a street covered in blood, and bodies lined
up like cattle in a slaughterhouse.

The indelible mark left by this incident returned like a flash on June 16, 1976, when the police
massacred over 500 black students involved in a peaceful march against the imposition of
Afrikaans as a language of instruction. When the youthful uprising broke out into violent
protest in the Cape Town townships in August of 1976, the memory of those bodies, bloodied
and disembodied on Brinton street 16 years earlier, drew me back to the site of my violent
childhood memory. | packed my bags, and with other students at Forthare University,
abandoned my studies for the year to be part of the violent protest in the Cape Town
townships.

Twenty years later, when in 1996, 1 was invited to join the Truth and Reconciliation
Commission (TRC), | was shocked to learn that what in my memory was a "massacre," was
not the same as what actually took place in Langa. According to archival records, confirmed
by many who organized the 1960s protests, there was one death resulting from the police
shooting in Langa.

What conclusions can be drawn from this serious discrepancy? How can what | remember
so vividly turn out to be unconfirmed by reports of what happened on that day? But all
evidence suggested that my memory was wrong. Or was it? Can what was still so vividly
alive in my memory be described simply as misrepresentation of facts, a re-construction and
exaggeration of events as they happened? What does this tell us about the remembrance of
traumatic events?

Traumatic experience shatters one's assumptions about safety, | can only suggest that when
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the safe world of a child is shattered by the violent invasion of police, the intensity of the
moment presents as something that the world of a 5-year old cannot absorb. She lacks the
psychological capacity to contain the brutality before her eyes, and certainly has no language
with which to re-present the traumatic events. Blood, bodies and death are the only
meaningful words that capture in image what she cannot articulate through language.

There is a parallel to be drawn here with adult memory of traumatic experience. When we
are confronted with the most unimaginable and unbelievable human brutality, the experience
ruptures our senses. When the rupture of one's senses is a daily occurrence as occurred in
South Africa's violent political past old memories fuse with new ones, and the narratives of
trauma told by victims and survivors are not simply about facts. They are primarily about the
impact of facts on their lives and about the traumatic continuities created by the violence in
their lives. The lived experience of traumatic memory becomes a touchstone of reality, and
tells us more about how people try to live a normal life after political trauma than facts.

Traumatic memory renders the account of past events unreliable, so the argument goes.
Primo Levi informs us that "[hJuman memory is a marvellous but deceptive tool." ' What lies
in our memory is not "engraved in stone" but fades away with time, shifts or swells,
incorporating different experiences. This argument has led many to question victims' stories,
and to claim that what is remembered amounts to fragments of truth and a reconstruction of
past events, and fails to rise to the level of truth. In fact, some have even claimed that
memory of traumatic events necessarily involves forgetting,? which implicitly means that it is
unbelievable. While these claims are not unfounded, they are nonetheless misleading, and
ignore the crucial fact that factual accounts simply tell us very little about how victims
continue to live with the memory of their trauma. As we listened to the accounts of victims
and survivors who appeared on the TRC over hours, days, weeks, and months, their
traumatic narratives brought into focus the painful and daily invasion of traumatic memory in
their lives. It seemed that rather than a reconstruction of their traumatic past, victims and
survivors brought to the public hearings of the TRC their lived experience of traumatic
memory.

In this essay | intend to shed light on how women victims of politically motivated violence live
with traumatic memory and how this shapes their narratives about the events that inflicted
the trauma. | examine their language as they made their pain known in the context of a
national political catharsis, and examine the meanings and subtleties of language in the act
of public testimony.

! Primo Levi, "The Memory of Offense."
2 Daniel Abramson, 1998. Make history not memory: History's critique of memory. Harvard Design Magazine.
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It is impossible to make this material accessible without being personal about it. Being on the
commission was particularly challenging, especially because most of the victims who
appeared before the commission were black, and were women. This made their stories real
in a very personal way. Being black and being a woman on the commission re-exposed me
to the multiple meanings of a childhood, a student's life and a professional life under
apartheid South Africa. | was not a neutral listener on the commission, a "blank screen," 3
a situation that was shared by many of us on the commission, although it was something we
had to be careful about. The commission emphasized even-handedness, and any
demonstration of emotion was interpreted as proof of bias. The task of dealing with traumatic
memory that evoked one's own memory of the past without letting go of one's own emotions
was no easy feat to perform. As a result, many of us who served on the TRC -those who took
statements from victims, the commissioners, the investigators, the interpreters- continue to
struggle with closure in part because we had to deny our own emotions in order to contain
the pain of the witnesses who appeared before the TRC and to also to ensure the success of
a national process that everybody was watching.

There are three dimensions | would like to explore in this next section: I'd like to show why
it's important for victims to be given a chance to tell their stories of pain and suffering, and
discuss some of the problems associated with addressing war violence against women.
Sometimes the urgency and retelling the story over and over again provides an avenue, a
way of return to the original pain, and hence a reconnection with one’s traumatic moment. It
is in fact evoking the pain in the presence of a listening audience, taking a step backwards in
order to move forwards towards healing. The question is not whether victims will tell their
stories, but whether there is an appropriate forum to express their pain. The work of the truth
commission in S. Africa bears this out.

Secondly, | want to illustrate the ambivalence in the way in which victims and survivors
sometimes approach the past: a strong pull towards forgetting, or rather a denial of memory,
while at the same time there is a need to recall the details of the trauma. The third point,
which | will address now, concerns the manipulation of memory by people holding political
power, and how the voices of women are either silenced or become blurred in the rewriting of
history by those who have the power to define the past and its memory.

I now want to turn to a discussion of victims' testimonies and how victims tried to
communicate their lived experience of trauma. With respect to the first dimension | want to
explore in this section, the urgency to talk about the traumatic past, | want to share a story
that concerns a 72 year-old woman whose husband was killed in the most brutal of forced
removals of black people in the Western Cape. The incident happened on Christmas Eve in

3 Don Laub, 1992. "Bearing witness or the vicissitudes of listening." In Shoshana Feldman and Dori Laub,
Testimony: Crises of Witnessing in Literature, Psychoanalysis, and History, 57-92. New York: Routledge.
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1976 in what became known as the Black Christmas, a Christmas day marked with blood,
death, and a lot of misery. Twenty years later, when she heard on her radio that a truth
commission was inviting victims of gross human rights violations to submit their testimonies,
Elsie Gishi could not wait for the formal statement taking process of the commission.
Moments after listening to the launch of the commission on air, she approached a women's
counselling agency in one of the black townships in Cape Town, which | had mentioned
during the radio interview as one of the NGOS that the commission would be working with.
When later | arrived at the agency, Mrs Gishi was sitting in a couch, leaning forward on her
walking stick with eyes focused on the door.

She rushed through the greetings, and started to tell me her story. | barely had a chance to
take out my notebook and pen. She began with her arrival in Cape Town as a young bride
with her husband, her work as a domestic worker in different white homes in the white
suburbs of Cape Town, her hard-working husband, the joy of their children, their schooling,
and finally the events of that fatal Christmas Eve of 1976 in which her husband was Kkilled.
She described her state of panic as she roamed the streets looking for her children in the
midst of wild firing from army trucks. She was finally forced to flee and was hit by bullets on
her back just as she entered her neighbour's house. Injured, frightened, and helpless, she
landed in the hospital, where she was chained to her bed and placed under police guard, as
was common practice with all victims shot by the police in incidents of a political nature.
While in the hospital she was told by neighbours that her husband was found dead in their
home, with large scars that dug deep into, his head, exposing his brains. Evidence was
presented to the TRC that black police collaborators helped the police identify families and
communities sympathetic to the ANC and left their brutal mark on the mutilated bodies of
male members of these communities. Mrs Gishi came home from the hospital to find that she
had suffered a double loss. Her son had lost his sanity, and here she describes what she
perceives as the cause:

One of my neighbours told me that my son was in the same van in which my husband was
taken to hospital. What my neighbuor described to me broke my heart completely . . . My
son . .. my son Bonisile insisted on accompanying the wounded to the hospital. So he was
in the back of the van and saw his father in the worst and most unspeakable state of death
any child should see. | was told that he repeatedly asked his dead father, "Tata, Tata (Daddy),
do you see me, do you see me? Please say yes to me." He was crying and shaking my
husband. On my return from the hospital | found my son's bloodied clothes from throwing
himself all over my husband's body . . . Since then my son has not been his normal self.

It was hard not to be drawn into her story. | see this little boy's agony, his tears of anguish

and utter hopelessness as he stares into the unseeing eyes of death, watching the black
cloud of death descending upon his life, knowing, but not knowing ("Daddy, please say yes
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to me.") that his father won't be able to speak to him again. Then | see this 72-year old
woman, twenty years after her traumatic experience, taking her walking stick, braving a thirty
minute walk and heading for the township agency's offices to tell her story to "someone from
the Commission."

I want to highlight some notable points about this brief excerpt from her testimony. She
says that her son found her husband in "the most unspeakable state of death." In other
words, it was simply indescribable. She had no reference point against which to relate the
experience. Victims often framed their testimonies in language that they themselves found
inadequate to describe their experiences. And here lies the paradox. Language
communicates. At the same time, it distances us from the traumatic event as it was
experienced, limiting our participation in the act of remembering. We cannot fully understand
what victims went through, because the impact of the traumatic event cannot be adequately
captured in words. Instead, it is "lost" in words. So what function does a traumatic narrative
serve if it creates a gulf between language and experience? | think that trauma narratives
force us to see that the real story - the real story of a violent political past will be found in the
emotional scars carried by thousands of victims and survivors who reflect daily on the
destruction visited upon their lives by a brutal political system. This story can never be untrue,
because it is the lived experience of what the victim went through. The "facts" of the
traumatic experience are written on the victim's body and heart and remain an "indelible
image" of what was done to the victim.

I now want to contrast the urgency of Mrs Gishi's story with another woman's ambivalence.
Frequently the commission held outreach meetings in different communities. In one of the se
meetings | was taken by surprise in the course of a presentation | was sharing with a
colleague. | noticed a woman in the audience who sat in a defiant posture with her back to
the stage as my colleague delivered the official TRC message. | understood the symbolism
of her body language, but | walked down the hall to find out why she was distressed. As |
came nearer to where she sat, | could see that she was very distressed, and angry. She
turned away from me and walked out of the hall, with an expression of resentment mixed
with impotent anger.

As she walked out, she started to speak, first in a mutter, then blurting out, "Why did you
come here? Why did you come here?" It was a brief moment of drama as everyone in the
hall turned towards us as | followed her out of the hall. Tears rolled down her face, and her
voice was heavy with pain. She was gesturing with her hands, and continued, "Have you
come here to hurt us? Just tell me, have you come here to revive our scars?" She went on,
tearfully, to tell me how she had forgotten, how she had "put grass over the past,” using a
Xhosa expression, and moved on. She continued angrily, "And now you want us to
remember? Is this going to bring back my son?"
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We sat under a tree and | listened to her venting anger at the Truth Commission, "a pointless
exercise," as she called it, since the TRC was not going to bring her son back. | took her
hand and held it between my hands, more to try and take her pain, and cleanse myself of the
guilt | felt for causing her such anguish, than to comfort her. | asked her if | could take her
home. As we drove to her house | felt the inadequacy of the word "sorry" and the frustration
of being a messenger who would be here now, and gone the next moment, and not stay to
pick up the pieces, but move on to cause more pain. It was an unhappy emotional
responsibility.

She invited me into her modest home two chairs, a table and a cupboard in the front room,
and a twin bed in a small and only other room in the house. And this is where we see the
unpredictability of testimony; she started to tell her story, with vivid detail and with amazing
calm:

My son was eleven years old. He had come home during his school break at 10 o'clock. |
was seating right there where you are seating, just seating exactly where you are seating in
that chair. He walked in dressed in his school uniform, went to the cupboard over there and
opened the drawer to get a knife, and cut himself a slice of bread. He is doing all of this in a
rush. He is like that when he comes home during break. He got some peanut butter from the
top and spread it on his bread. He put the bread back, but there were crumbs left on the
cupboard, and the knife still - smudged with peanut butter. He ran out. He is still chewing his
bread and holding it in his hand. It wasn't long | heard shots outside. Some commotion and
shouts. Then I'm hearing "uThemba uThemba mama ka Themba nanku Themba
bamdubule!" [Here is Themba, Themba's mother, they have shot Themba]. | went flying
out of this house. Now | am dazed. | ran, not thinking. My eyes are on the crowd that has
gathered - Here is my son, my only child. It was just blood all over. My anguish was beyond
anything | ever thought | could experience. They have finished him. | threw myself over him. |
can feel the wetness of his blood | felt his last breath leave him. He was my only child.

This testimony is one of the compelling examples of how witnesses of trauma remember the
rich details and concrete images of the traumatic event, what has been termed the "indelible
images" of traumatic memory. The crumbs left on the cupboard, the knife the son leaves
behind smudged with peanut butter. It is as if each image is etched in her memory, taking on
a new significance. "That chair" on which | was seating the bottle of peanut butter that was
always on the cupboard, all these items become symbols of the little boy's "last act”" in his
home Even the crumbs are treasured as some kind of a sacred memory.

The event was so vivid in my mind that it was as if it was happening in the moment. Her use

of tense defies the rules of grammar as she crosses and re-crosses the boundaries of past
and present: "He ran out. He is still chewing his bread. ... Now | am dazed. | ran... “The final
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moment comes when she recalls seeing her son's lifeless body: Here is my son. With the
gesture of her hand she uses body language to transport the moment from the past into the
present, as if the floor in her front room were the place where it all happened. The image of
the little boy was strong in my mind, yet somehow real and present enough for me to be
drawn by the hand gesture, as if her lifeless son's body were lying on the floor at that very
moment.

The telling of this story illustrates the tension between remembering and forgetting. One of
the questions that arise is whether Mrs Plaatjie was better off before she told her story than
she was after telling it. The question can be applied more broadly and we can ask whether
remembering benefits societies that suffered trauma more than forgetting. This is not an
easy question to answer, but | think it depends on how the past is remembered. If the
memory is kept alive in order to kindle and cultivate old hatreds and resentments, then it is
likely to culminate in hateful vengeance. But if memory, is kept alive in order to transcend
hateful emotions, to free oneself or one's society from the burden of hatred, then
remembering has the power to heal.

While most of the victims the TRC heard were black, there were also some, rare, white
witnesses who appeared. One such story involves a white woman whose son was killed
when he served in the South African Defence Force. Mrs. Anne-Marie McGregor's son was
brought home in a sealed body bag. | approached Mrs. McGregor after reading a brief
paragraph from the archives of a 1987 community newspaper in the conservative Afrikaans
town of Paarl about the death of her son. The conscription of young white South African men
is a story that touches every white family in South Africa. We hoped that if Mrs. McGregor
and others like her could tell their stories in public, then there would be more white people
who could identify with the transformation that the TRC hoped to achieve. The public hearing
in the town of Paarl where Mrs. McGregor told her story was reported to have had the largest
white audience of all the hearings held by the commission.

There were many things that struck me about meeting Mrs. McGregor and about the
testimony concerning her son. One of these was her surviving son Owen's testimony. | was
surprised when, shortly before | opened the proceedings of the public hearings in Paarl. |
was handed a typed document, with Owen's name at the top and a request that it be read at
the hearing. What was remarkable about Owen's statement was that he made his dead
brother Wallace the narrator of the testimony and himself the subject of the narration.
Speaking in the voice of a dead man is a staggering experience. And as | read the testimony
| was overwhelmed by the idea of this symbolic act of reversal of a death, giving a brother
one's own voice, and dying in his place. It was an act of brotherly love and loyalty, and |
could not help but imagine the closeness Owen must have felt to his dead brother Wallace
when he wrote the testimony, imagining what his brother would have said to the commission
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had he, Owen, been the one killed. "My name is Matthew William Wallace McGregor," the
dead man spoke from the grave through his brother's written statement. He continued:

My brother is dead today and | can think of no good reason why. What did he know about
politics? All he knew were the lies. He was told that there were forty thousand Cuban soldiers
wanting to invade South Africa, that the blacks of Namibia were communists and wanted to
take over South Africa, and that there was a small rebel group called the ANC. My brother
did not have time to learn that this was all lies. According to him he died a hero because
that's all he knew. | regret that he did not live long enough - my brother - to know the
truth ... .1 want you to know my brother that the people you defended against the ANC all
along supported the ANC. The ANC was never a little rebel group. It was the people of South
Africa... | want to ask the National Party if they thought they could get away with these lies. |
want them to know that now we all know the truth. To PW Botha and his cabinet of those
days, why did my brother die? Explain to my mother and my father and to all South Africans
how and why my brother died.

Why did | die? Regards Wallace.

Giving a dead person a voice is quite profound in symbolism: trading places with his brother
in a sacrificial act dying his place so to speak in order to awaken him from the silence of his
grave. The testimony is as much about responsibility for a brother's memory as it is about
confronting the leaders of the former apartheid government and asking the question, to
borrow from Martha Minow's” book: "What did you do in our name?" "Why did | die?" asks
the dead man from his grave on the public stage of the Truth and Reconciliation
Commission.

The question is a metaphor for the voices of the dead, who passed on with the silence of the
world staring in their faces. It is a question that needs to be asked by many who were
bystanders, and continue to be bystanders in the face of pain, past and present, suffered by
victims in silence. We need to ask those who calm they were fighting for our sake:

What did you do in our name?

Perhaps the most enduring effects of systematic abuse and oppression cannot be measured
in terms of numbers of the dead, but in immeasurable losses of the human spirit of those
who are alive, both victims and perpetrators. That is what has to be restored.

Ordinary people, under certain circumstances, are capable of far greater evil than we could
have imagined. But so are we capable of far greater virtue than we might have thought. To
restore the human spirit in societies struggling with a traumatic past, to open the d06r to the

4 Martha Minow, 1998, Between Vengeance and Forgiveness.,Boston; Beacon Press.
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possibility of transformation, we must find language to make the values of empathy and
compassion, even forgiveness, accessible. Compassion is what unites us as human beings.

Democracy has been with us in South Africa for ten years now. Yet the ghosts of the past
have not been laid to rest, at least not completely. It will take something other than the work
of the Truth and reconciliation Commission to break the cycle of hatred. In addition to
creating economic equality, the dialogue that was begun by the Truth and Reconciliation
Commission must continue to forge and strengthen a spirit of compromise and tolerance.

The task of picking up the pieces of a society shattered by violence is not easy.
Reconciliation cannot be condensed into a quick-fix project, one that has to take place within
a prescribed space of time. It needs patience. It needs work, on a personal level and on a
public level. Our humanity is strongest when we are focused on that which unites as human
beings: compassion, and an ethos of care for one another, rather than giving in to fear and
suspicion.

Ordinary people, under certain circumstances, are capable of far greater evil than we could
have imagined. But so are we capable of far greater virtue than we might have thought. To
restore the human spirit in our society, to open the door to the possibility of transformation,
we must be led by the compassion that unites us as human beings. That road to regaining
our humanity can be reached only through consistent dialogue, with one another, about our
pasts.

The burden for change and healing of victims lie on the shoulders of perpetrators, they must
acknowledge, publicly, and give account for their deeds in order to open the path for the
healing of victims and restore their honour and dignity. But what is the appropriate response
to the despair, the pathos, through which perpetrators and bystanders may show their
human side? How can we extend our compassion to people who are responsible for
unspeakable deeds in our societies? At the same time, how can we not, when at last their
conscience speaks? Should society turn its back on them, and hold on to hate, passing on
seeds of hate to its young people and to their children? Is perpetrator's remorse enough to
break the cycle of vengeance? If the goal is to transform relationships in a society whose
past is marked by violent conflict, how can hate be transcended? And how real can
forgiveness be in the context of tragedy? Many people struggle to see the possibility of
forgiveness, in their lives, and especially in the aftermath of traumatic events. And it is not
difficult to see why.

To maintain some sort of moral compass, to hold on to some sort of clear distinction between

what is humanly depraved but conceivable and what is simply off scale of human
acceptability, there is a desire-and inward emotional and mental pressure-not to forgive, as if
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forgiveness somehow signals acceptability, and acceptability signals some amount, however
small, of condoning. Yet how do you forgive, unless you can find claims if remorse credible?
And how do you find them credible, unless you first attempt to understand why they did it?
But how do you understand, when the actions that are being retold are abhorrent? There is a
desire to draw a line in the sand and say, "Where you have been | cannot follow you. Your
actions can never be regarded as part of what it means to be human." Yet not to, forgive
means closing the door to the possibility of transformation. It also means usurping the role of
divine judgment.
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Moral Responsibility and the Asian Women’s Fund

Haruki Wada
Professor Emeritus, Tokyo University

| Issue of “comfort women”

The “comfort women” are women who had been taken into comfort stations of Japanese
military and forced to provide sexual services. It was during the war in China, when this type
of comfort station was built at the request of the Japanese military authorities for the first time
in 1932. After 1937, the number of comfort stations remarkably increased due to the
expansion of the war. Women from Japan, Korea, and Taiwan were sent to these comfort
stations. Women from China were also recruited as “comfort women”. In December 1941,
when the Pacific War began, Japanese military invaded Singapore, the Philippines, Burma,
and Indonesia. Military comfort stations were then set up in these southern occupied
territories. During this era, military police of the Korean Army and the Taiwanese Army
selected brokers to provide women to armies in the southern fronts. In many cases, it was
believed that these brokers did not notify the purpose of their intention to the recruited
women from Korea and Taiwan, and shipped them by war crafts. Women from mainland
Japan had also been provided continuously during this era. In addition, local women in the
Philippines and Indonesia were recruited as well.

In comfort stations, women were forced to provide sexual services to many officers and
soldiers, and were deprived of their human dignity. In the front lines, they always had to
move with military personnel hence freedom of their daily life was denied. When the
Japanese military started to retreat in South East Asian regions, the women in the comfort
stations were left at the local areas, or had to go with retreating soldiers.

Even today, there is no exact evidence to determine precisely how many women were
recruited to the comfort stations of Japanese military. What we can do is to estimate the
number. Mr. Yoshiaki Yoshimi offers one such estimate to be as low as 50,000 and as high
as 200,000.

In August 1945, the war ended. But the peace after the war did not bring spiritual comfort to

the surviving victims. The women who gave up returning home had to drift in foreign soil. The
women who could return to their homeland had to live a rugged life burdened by their
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wounded body and cruel memory of the past. These women endured half a century of
suffering because of their several years of experiences in the military comfort stations.

Il First accusation and request for compensation

It is false to say that the existence of the “comfort women” was not known in Japan. All
people who had been embedded in the war knew it. The people who considered the severe
relations between Japan and Korea critically noticed the existence of the cruel problem.
However they did not consider the problem a social problem that needed to be solved
immediately.

The first time the issue was raised was on October 17, 1990 when 7 Korean women’s groups
and the “Korean Council for the Women Drafted for Military Sexual Slavery by Japan”
released a statement in which they criticized the reply on the issue of “comfort women” given
by a Japanese official at the Diet session on June 6, 1990, and placed the following six
demands on the Japanese government.

1. That the Japanese government admits the forced draft of Korean women as comfort
women;

2. That a public apology be made for this;

3. That all barbarities be fully disclosed;

4. That a memorial be raised for the victims;

5. That the survivors or their bereaved families be compensated;

6. That these facts be continuously related in historical education so that such misdeeds
are not repeated.

The six demands were for the Japanese government to admit forced recruitment, to
apologize, to investigate the facts, to console the spirits of the deceased victims, to
compensate, and to conduct historical education. The first demand was strongly influenced
by the confession of a Japanese person who pretended to recruit coercively comfort women
from the villages in Korea. But the remaining demands are well deserved. The following year,
Kim Hak Sun, one of the victims, gave a public testimony accusing the Japanese
government of responsibility and brought a shock.

Il Response by the Japanese government and the establishment of the Asian Women’s
Fund

The public testimony by Kim Hak Sun created a movement in society and the Japanese
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government was forced to respond on this issue. The Government launched an investigation,
and on August 4, 1993 the Chief Cabinet Secretary Yohei Kono issued a statement based on
the findings. He admitted the involvement of the Japanese military in the establishment and
management of the comfort stations and the transfer of the “comfort women”. He stated, “In
many cases they were recruited against their own will”, and partly admitted to the forced
recruitments by the administrative/military personnel. He added that the Government wishes
“to extend its sincere apologies and remorse” to the victims and that “involvement of the
military authorities severely injured the honor and dignity of many women.” This was an
epoch making event in Japanese history.

In December 1994, the conclusion reached by a coalition of three parties was released and
accordingly the Government announced on June 14, 1995 its intention to establish the
“Asian Peace and Friendship Foundation for Women”. The Government made it clear that
national atonement would be expressed through donation from Japanese people; and the
Government provides project money to the parties that implement welfare services for
victims; the Government expresses remorse and apologies to the victims directly; and
implementing projects for historical lessons. The Fund was established on July 19th by
nineteen individual organizers.

The administrative costs of the Fund were provided by the Government. All organizers and
board members are working on a voluntary basis, and hired staff. The Fund works in close
collaboration with the Cabinet Office and the Ministry of Foreign Affairs and consults
regarding the decision making process and the release of documents. But part of the initial
plan was amended after private-sector civilians participated in the Fund to start its activities.

The name of the Fund was later changed to the “National Fund for Asian Peace and women
(Asian Women’s Fund)”. It was realized by the Asian women’s Fund that the bilateral legal
treaties that had already been settled prevented individual compensations. Because of this,
the Fund decided to compensate the victims with atonement money donated from Japanese
citizens. The Fund insisted that the apology be in the form of a letter from the Prime Minister
of Japan expressing the Prime Minister’s moral responsibility, apology and remorse. The
idea was accepted by the Government. In regards to the medical and welfare assistance
project, the Fund insisted that the assistance be in direct financial services to individual
victims. This idea allowed for lump-sum payments to individual victims. For Korea and
Taiwan, the amount of atonement money donated from Japanese citizens was to be 2 million
yen, and the Medical and Welfare Assistance from the Government was to be 3 million yen.
It was revised that the “national atonement” amount be a combination of funds from the
Government and the people of Japan.

The Fund started its project in the Philippines in 1996. The victim certification procedure was
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entrusted to organizations in counterpart nations. Operations in Korea and Taiwan followed.
Later, a different form of the operation was implemented in the Netherlands. In Indonesia,
the operation was implemented in a distinctive way through the construction of elderly
welfare facilities.

There are victims in other nations, but operations were not implemented elsewhere because
those nations did not accept the project nor acquiescence of the project.

IV Demands from opponents

As soon as the Japanese government’ intention and the direction of the activities of the Fund
became known, many women’s organizations and citizen groups in Korea, Taiwan, the
Philippines, and Japan were strongly critical, even though they had previously raised the
“‘comfort women” issue. They demanded the Japanese government recognize its legal
responsibility. These groups claimed that the idea of moral responsibility was a way to avoid
legal responsibility. Their standing point was that they could not accept the apology without
the recognition of the legal responsibility. They said that the “atonement money” donated
from Japanese citizens was unacceptable because it was just a “consolation payment”. They
also claimed that the purpose of the medical and welfare assistance was to avoid direct
compensation. Most of these organizations had a tendency to criticize the Asian women’s
Fund project entirely. Consequently, when some victims were going to accept the offer by the
Asian Women’s Fund, those opponents pressured those victims not to do so. Later, the
opponents demanded the prompt dissolution of the Asian Women’s Fund. In spite of this
situation, citizen groups in the Philippines, while maintaining their opposing stand to the
establishment of the Fund, took the position to assist elderly victims when they wish to
accept the Fund’s project. This position might be understood that although they consider the
Fund is not satisfactory but this whole development as one step forward on the issue.

Citizen groups in Korea, later insisted on punishing those people responsible. They brought
this case to the UN organization and obtained the 1996 Coomaraswamy report and 1998
MacDougal report. Together with Japanese women’s groups, they convened the “Women’s
International War Crimes Tribunal on Japan’s Military Sexual Slavery” in December 2000,
and found the military leadership including the Showa Emperor guilty.

The MacDougal report acknowledged that “The Japanese Government and the Japanese
Imperial Army forced over 200,000 women into sexual slavery in rape centers throughout
Asia” in which 75% of those women died. The acknowledgement by the tribunal does not
differ from MacDougal’s view. The verdict notes that “(the judge) recognizes that girls and

women in Asia Pacific regions were taken by abduction, conscript, forced, or deception to be
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put into the military slavery system forcibly. Once enslaved, these girls and women were
continuously raped and confined in a inhumane circumstances” (verdict I, 185)

V  Conservative counteroffensive reaction

From 1996 Diet members and citizens in Japan started a movement to oppose the
description of “comfort women” in junior high school textbooks. Later, this movement gained
momentum by denying the existence of the “comfort women” issue. This reactionary
movement had emerged under the circumstances that the Japanese government and the
Asian Women’s Fund faced strong criticism from opponents.

The people involved in the movement started to refute the confessions by Japanese who
testified to the forced haul of “comfort women” in Korean villages as unreliable. They insisted
that there was no evidence of forced removal of “comfort women” and strongly criticized the
remarks of Chief Cabinet Secretary Kono. Their argument was that if it was “forced” then
evidence should be submitted. They argued that the “comfort women” were a form of
managed prostitution, and that there is no need for Japan to take responsibility or apologize.
They said that these activities occurred in many nations, and it is an act of defamation to
insist only Japanese take responsibility for these kinds of activities.

This movement influenced the establishment of the “Japanese Society for History Textbook
Reform”. In 2001, this movement gained momentum in Japan. And we cannot deny the
existence of Japanese citizen support for the movement.

The Asian Women'’s Fund was positioned on the out side of the argument. The opponents
fought against the movement. As a result, progress to deepen citizen’s remorse over the
“‘comfort women” issue as a historical lesson was repressed.

Vi Pros and Cons of the legal responsibility theory

The theory of the legal responsibility is maintained by the victims and supporters in order to
hold the Japanese government responsible. The law suites brought by these people have
failed many times, but are still filed one after another. When these people started a
movement to submit a draft of law to investigate the “comfort women” issue, they had to give
up keeping their theory of legal responsibility. They started to agree on relinquishing the
theory of legal responsibility on the condition that financial payment be made to the victims. It
was made clear the difficulty of supporting the theory of legal responsibility.
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It seems difficult to view the system of “comfort women” equally as it consists of various
aspects such as forced recruitment, forced sexual services, sexual slavery, and rape centers.
It is inappropriate to compare the strategic rapes in Yugoslavia with the “comfort stations” of
Japanese military. The Japanese system started with the mobilization of brokers in the
prostitution industry to overseas countries. Most Japanese “comfort women” seemed to be
recruited to East Asia on their own will or with contracts until the last point. Some women in
Korea and Taiwan were willingly recruited and others were deceived or abducted. In China,
some of them chose to be prostitutes, whereas other women were forcibly abducted from
their villages to be continuously confined and raped by Japanese soldiers in the front lines.
Most of the women in the Philippines who received assistance from the Asian Women’s
Fund were victims from similar circumstances who had been abducted, confined, and raped
in the front lines. These women were sexual slaves confined in the rape centers. Dutch
women who received project money from the Asian Women’s Fund were victims who were
forcibly brought to the comfort stations from war prisons in the Netherlands. There are a
variety of types of “comfort women”. They vary in their places, time, and ethnic origin. When
facing these facts under a legal framework, we need to prove individual case, which is nearly
impossible.

The argument by conservative groups appeared against the theory of legal responsibility.
They argued that if there was no evidence, there were no facts. There were no legal
responsibilities to be taken. This argument disgraced the victims.

There was another argument. If we recognize the cases as a legal matter, we should
consider the criminal responsibility of all Japanese soldiers who visited comfort stations not
only the administrative officials of comfort stations. Each soldier should be tried as a
perpetrator. In the “Women’s International War Crimes Tribunal”, the organizers of the
“‘comfort stations” were determined to have responsibility without making clear the immunity
of individual soldiers. This decision did not make legal sense. If we consider individual
soldiers who visited the “comfort stations” as rape criminals, it would be no different to the
crime of war front rape. The “Women'’s International War Crimes Tribunal” had a tendency to
deal with rape and comfort women as similar criminal activities. However the act of rape itself
is recognized as a crime in any legal framework in any nations. The redress of raped victims
has not occurred. The problem is that after the “comfort women” issue was raised, the
existence of rape victims was unclear. In this regard, it was a success that the Filipina
recipient of the Asian Women’s Fund project extended assistance from the ordinary “comfort
women” to victims who were during a certain period confined in the building and raped.

If we accuse the soldiers who visited “comfort stations” as “rape criminals”, it will cause

damaging psychological effects. Lawyers who support conservative opponents could
possibly use their sentiments to their advantage.
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The result of the movement that supports the theory of legal responsibility was made clear in
the rejection of the atonement project by the Asian Women’s Fund in Korea and Taiwan.
Instead of receiving the temporary advance money from Japanese government or
assistance from the Asian Women’s Fund, the victims could receive alternative payments
from their own governments.

The people who support the theory of the legal responsibility intentionally perverted the
value of the moral responsibility. Their attitude produce contradiction between parties those
who supported the theory of moral responsibility such as Asian Women’s Fund, Japanese
citizens who donated to the Fund, and victims who accepted the offer by the Asian Women'’s
Fund.

The support groups in the Philippines could show its attitude to recognize the part of the
theory of moral responsibility, besides supporting the theory of legal responsibility.

Vi Pros and Cons of the moral responsibility theory

On the other hand, some people in the Japanese government had to recognize the fact that
it is difficult to deny the opponent’s allegation that moral responsibility is the theory to avoid
legal responsibility and compensation by the nations. In fact, some parties who support this
theory did so to escape the responsibility.

The Japanese Government clung to “owabi (apology)” instead of the “shazai (apology)”
because “shazai” indicates a meaning of legal responsibility. In English, both words are
translated into apology, but in Korean, it was thought that these words would be translated
differently. The Asian Women’s Fund requested the Japanese government translate the
“apology and remorse” clause of the Prime Minister’s letter into “sajoi (apology for crime or
sin)“ instead of “sagaa (apology for mistake)” in Korean. The government did not accept this
request, but two years later, the Japanese government employed the translation of the
Japanese “owabi” into Korean “sajoi” from the request by the Korean government.

The meaning, in terms of the theory of moral responsibility is considered deeper and wider
than the theory of legal responsibility. It was found that the theory of moral responsibility was
far more effective than the theory of legal responsibility in complicated cases such as the
comfort women matter. If you employ the theory of legal responsibility, the case would come
to a standstill. The theory of moral responsibility is far more effective than that. The theory of
legal responsibility itself is a limited theory of responsibility. But the theory of legal
responsibility is essentially a theory of unlimited responsibility. The theory of moral
responsibility has more chance of success when we face ruthless cases.
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First of all, the theory of moral responsibility can lead to an apology. In many penal cases,
there has been no apology even after responsibility was found, perpetrators punished, and
compensation awarded. But if the people who committed the crime feel a moral responsibility,
he/she could apologize, repent, and accept reconciliation. In other words, the theory of legal
responsibility can be conducive to the theory of moral responsibly.

If an apology is made from the viewpoint of the theory of moral responsibility, “atonement”
will follow. The Japanese government and the Asian Women’s Fund define the difference
between “compensation” and “atonement”. But “bosang” in Korean cannot distinguish these
two meanings. At the 2001 symposium, | proposed how to distinguish these two meanings.
“Compensation 1” as the payment based on legal responsibility, and “compensation 2” as the
payment based on moral responsibility. | think the medical and welfare assistance from the
Asian Women’s Fund was to be recognized as “compensation 2” based on the theory of
moral responsibility, because it was provided to individual victims through the Asian
Women’s Fund from the Japanese government. For the victims in the Netherlands, 3 million
yen of medical and welfare assistance was provided from the Japanese government and the
payment was called “project money” and the victims considered this payment as
“‘compensation”.

It is considered that the theory of moral responsibility is not a temporary, nor one-time event.
It is considered unlimited in time and perpetual. It makes it possible to promote the apology
and atonement efforts continuously. There are no limitations to this part of the theory and we
can apply the idea to forced labor problem beyond the comfort women issue.

To overcome the unjust history between races or nationalities, the theory of moral
responsibility is most constructive. It will be able to produce reconciliation and a way to
overcome the memories of perpetration and suffering. With the recognition of the facts of
perpetrations, it is an apology and a step towards healing the agony and trauma of victims
and the citizens in the nations who share victims’ suffering.

To restore victim’s dignity, it is said that the theory of legal responsibility is better and that the
theory of moral responsibility is not sufficient. But in the case of comfort women, this is not an

essential argument.

| regret that we could not implement the apology and remorse projects more vigorously
based on the theory of moral responsibility.
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